








CASES 


ARGUED AND DETERMINED 


Supreme Courkot the State of Georgia, 


AT ATLANTA, 
JUNE TERM, 1869. 


Present—JOSEPH E. BROWN, Chief Justice, 


H. K. McCAY, 
HIRAM WARNER, \ Junces. 





JouN T. Grsson, plaintiff in error, vs. THe SratTr or 
GeorGIA, defendant in error. 


1, Penal laws are to be construed strictly in favorem vitae. 

2. Section 4251 ofthe Code declares that, ‘‘ Any person convicted of the 
offence of insurrection or an attempt at insurrection, shall be puuished 
with death ; or if the jury recommend to mercy, confinement in the 
penitentiary for a term not less than five nor more than twenty years.”’ 
Held, that this prescribes no penalty for the offence of an attempt to 
incite insurrection. 


Criminal law. Insurrection, ete. Before Judge HARRELL, 
Early Superior Court. October Term, 1868. 


The indictment in this case charged “John T. Gibson, a 
free person of color, of the county and State aforesaid, with 
the offence of an attempt to incite insurrection ; for that the 
said John T. Gibs n, a free person of color, on the 18th day 
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of August, in the year eighteen hundred and sixty-eight, jn 
the county aforesaid, did then and there unlawfully and with 
force and arms, counsel, advise and persuade, Isage Ryals, 
Ed Ryals, Henry Everett and about one hundred others, free 
persons of color, to induce them to join in combined resistance 
to the lawful authorities of the State of Georgia, by breaking 
the common jail of said county, to rescue one Charles Fryer, 
who was legally committed to said jail at this term of the 
Court.” The formal beginning and. conclusion, etc., were as 
required by law. 

On the trial, it was shown that while Charles Fryer was 
in jail, the defendant, a preacher, in a speech made to the 
parties named, was encouraging them to get Fryer out of jail, 
that they went to the jail armed, but dispersed upon some 
one firing a gun. He was found guilty without a recom- 
mendation of mercy. 

Besides a motion for a new teial, Gibson’s attorney moved 
in arrest of judgment upon the groand that the bill of in- 
dictment was insufficient and uncertain, and did not allege 
that Charles Fryer was legally in said jail*for any offence 
known to the Penal Code of Georgia. 

The Court refused to grant a new trial or to arrest the 
judgment, and this was assigned as error. 

When the argument was opened here and Colonel Hood 
stated that he should contend that the judgment should have 
been arrested, because the statute provides no punishment for 
the offence charged in the indictment, the Court said they 
would hear from the State; and no argument was had on any 
other point. 


A. Hoop, for plaintiff in error; 


S. Wise Parker, Solicitor General, for the State. 
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Brown, C. J. 


1. The verdict of the jury was accompanied by no recom- 
mendation to mercy, and the penalty in this case, if there be 
any, is death. It is a well known rule of law, that penal 
statutes are to receive a strict construction in favor of life. 

2. Section 4250 of the Revised Code declares, that “ Any 
attempt, by persuasion or otherwise, to induce others to join 
inany combined resistance to the lawful authority of the 
State, shall constitute an attempt to incite insurrection.” 

This does not contemplate an attempt by the defendant at 
insurrection, or to commit insurrection by himself, but an at- 
tempt to incite others to join in insurrection. A person may 
commit the offence of an attempt to incite others to join in, 
or to commit insurrection who neither promises nor attempts 
to join in it, or commit it himself. He may stand aloof en- 
tirely when it is committed, and still he may, by his influ- 
ence, have incited it, and may be responsible for it. 

Section 4251 of the Code, prescribes a penalty for attempt 
at insurrection, but none for an attempt to incite insurrection. 
The penalty is directed against him who makes an attempt 
at insurrection, as for instance, against any one of a party in- 
cited by another, who makes an attempt to commit insurrec- 
tion and fails, but not against him who attempts to incite or 
induce others to join in insurrection, or in a combined resist- 
ance to the lawful authority of the State with intent to the 
denial thereof. Applying the strict rule of construction, 
which it is our duty to apply in this case, we have no diffi- 
culty in coming to the conclusion, that the penalty applies 
only toa person guilty of an attempt to commit insurrection, 
and not to one guilty of an attempt to incite others to com- 
mit that offence. 

We respectfully invite the attention of the legislature to 
this defect in the Penal Code. 

Judgment reversed. 


VoL. XXXVIII—37. 
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\ ai 
SamvueL H. Mins, plaintiff in error, vs. THE Starr op 
GEoRGIA, defendant in error. 


The evidence in this case was clearly insufficient to support the verdict, 
and the judgment is therefore reversed, and a new trial granted. 


Vagrancy. Tried before Judge HARRELL. Early Su. 
perior Court. April Term, 1869. 


Mims was tried for vagrancy. The evidence was as ‘fol- 
lows: 

Witii1Am Fuoyp testified: That he was sent to defend- 
ant’s house to execute an attachment, levied on a lot of land, 
a cart and steers, cow and calf, household and kitchen furni- 
ture, some plantation tools, several bushels of peas and some 
syrup; that he found a piece of bacon, about six inches long 
and four or five inches thick, and nearly a bashel of corn, 
fifteen hogs and thirteen goats. He said he had not seen 
the defendant for a month or two, and did not know whether 
he had worked or had been idle. 

Mr. WILLIAMS testified: That defendant was in the habit 
of bringing corn to his and Stewart’s mill, always bringing 
sufficient, and more than sufficient, for-his family’s use, until 
within a month or so; that for the last month or two, he had 
not brought any corn, but his family had; that he had not 
seen much of him lately, and knew not whether he had been 
idle; he exchanged plowing with him last*year. 

GREEN testified: That he had not seen defendant for the 
last month or two; had not looked for him, and did not know 
shat he had not been at work all the time. 

It was admitted that the defendant was able to work. The 
jury found the defendant guilty. 

Defendant’s attorneys moved for a new trial, upon the 
grounds that the verdict was contrary to the evidence, and 
against the principles of equity and justice, ete. 


T. K. Appiine, A. Hoop, for plaintiff in error. 


S. WisE Parker, Solicitor General, for the State. 
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Browy, C. J. 


We think there is no room for a doubt that the verdict in 
this case was wrong, and should have been set aside. 

The evidence is clearly insufficient to support a conviction 
inacriminal case. Nota single witness proves the defend- 
ant to have been idle for the last month, or for any length of 
time. They swear that they had not seen much of him for 
the last month, and did not know whether he had been at 
work or not. Upon such evidence as this, any citizen who 
has remained at home, and attended closely to his business, 
without visiting his neighbors, may be convicted, if his 
neighbors have been engaged in like manner, as neither could 
swear that he had seen the other at work during the time 
they both remained at home. 

Judging from the facts stated by the witnesses, the defend- 
ant had some property, and provided for his family, as well 
as many poor men are able to do. 

Let the judgment be reversed. 





Earty VARNER, plaintiff in error, vs. BENJAMIN Woot- 
TEN, defendant in error. 


1. A deputy sheriff is liable to rule for failing or refusing to pay over 
money collected by him. But heissubject to the control ofthe sheriff, 
and if he collects money on a fi. fa., and pays it over to the sheriff, 
whose deputy he is, he is not liable to rule at the instance of the plain. 
tiffin fi. fa. after such payment. In such case the plaintiff must pur- 
sue his remedies against the sheriff. 


Rule against sheriff. Decided by Judge HARRELL. Ran- 
dolph Superior Court. November Term, 1868. 


Wootten, at November Term, 1866, of said Court, ruled 
Varner, who had been a deputy sheriff, for not paying the 
principal and interest on a fi. fa. in Wootten’s favor against 
one Hockstetter, which Varner had had for collection. At 
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May Term, 1867, he answered, stating that the sales of Hocks. 
tetter’s property amounted to $605 00, that Davis, who 
was sheriff, held $355 00 of that amount, that $103 37 was 
applied to costs of attachments against said defendant, and that 
he held the balance. At November Term, 1868, Wootten’; 
attorney took a rule absolute (on said answer only) against 
Varner for $151 63. 

Thereupon Varner moved the Court that Wootten’s attor. 
ney show cause why said rule absolute should not be set aside, 
averring the foregoing, and that since he had answered the 
rule he had paid Wootten’s attorney $200 00, and Davis, 
and not himself, was liable for the balance. For cause, he 
said, that he had notified Varner before Court that he would 
press the rule, and that when the rule was called in its order 
on the docket, no cause was shown to the contrary, and he 
took the rule absolute. Hesaid that Varner and Davis had 
paid him $350 on judgments in favor of other plaintiffs. He 
did not say how much each had paid. 

When the matter was called fora hearing, Wootten’s attorney 
demurred orally to the rule against him. In presenting it, 
he reiterated said statement of notice to Varner. In reply, 
Varner stated that he had heard that Court would not sit 
till after the Presidential election, that he wrote to an attor- 
ney to represent him in said matter, but his letter was mis- 
carried and therefore did not reach the attorney in time, and 
that he, Varner, got to the Court a few minutes after the 
rule absolute was taken. 

The Judge, upon considering tle answer and demurrer, 
sustained the demurrer, and allowed the rule absolute to 
stand. Each of these decisions is assigned as error. 


B. 8. WorriL1, by A. Hoop, for plaintiff in error. 


W. D. Kippoo, for defendant in error. 
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2. Recoupment is a right of the defendant to have a deduction from the 
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Brown, C. J. 


The facts in this case show, and it was so admitted in the 
argument in this Court, that Varner, the deputy sheriff, had 
paid over all the money collected by him. Part of it was 
applied to the payment of costs, and the balance was paid to 
the sheriff, whose deputy he was, and to the plaintiff’s attor- 
ney. In this state of the case we hold that he, as deputy 
sheriff, was no longer liable to rule. 

By section 3883 of the Revised Code, deputy sheriffs are 
liable to rule and attachment in the same manner as sheriffs. 
But this can only apply when they have funds which they 
have collected, and which they have failed to pay over to the 
principal sheriff, or to the plaintiff. 

As the deputy sheriff is subject to the direction and con- 
trol of the sheriff, who is liable for his acts, we think he is 
bound, on the demand of the sheriff, at any time, to turn 
over to him any moneys which he may have collected, for 
which the sheriff is liable. The sheriff must necessarily 
have this control over his deputy for his own security and 
protection. And it follows that the deputy who has paid 
the money collected by him to the sheriff, is no longer liable 
to rule, but the plaintiff in fi. fa. must pursue his remedies 
against the sheriff. 

Judgment reversed. 





J. W. Taytor, plaintiff in error, vs. M. A. Harbin, de- 
fendant in error. 


1. In a proceeding to foreclose a mortgage on a note for money lent, the 
defendant can not set up a claim against the plaintiff for damages 
growing out of a partnership which existed between them in the saw- 
mill business, either by set-off or recoupment, though part of the 
money which defendant borrowed of plaintiff was used in the purchase 
of mules, wagons and provisions, which defendant was to furnish in 
carrying out his part of the contract of partnership. 
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amount of plaintiff's damages, for the reason that the plaintiff has not 
complied with the cross-obligations, or independent covenants, arising 
under the same contract; and as the note given for borrowed money 
in this case was a contract distinct from the partnership, the doctring 
of recoupment does not apply. 


Set-off, Recoupment. ‘Tried before J. A. W. Jounsoy, 
an attorney selected by the parties. Bartow Superior Court, 
March Term, 1869. 


Taylor was foreclosing a mortgage to secure a note made 
by Hardin to him. Hardin set up, by way of defence, that 
Taylor had damaged him by his conduct in relation to build- 
ing a certain saw-mill. 

Upon the trial Taylor’s counsel objected to such testimony, 
but the Court overruled the objection. John M. Payne then 
testified: That in March, 1866, at Nashville, Tennessee, 
Taylor told him that he and Hardin were going to runa 
steam-saw-mill in Bartow county, as soon as he (witness) 
could go down and put it up. Taylor employed witness to 
go down and put up the machinery, and they went on to 
Kingston, Georgia, leaving instructions for the machinery to 
be shipped as soon as possible. En route they met one , 
Woodcock, and, in conversation, he learned that they were to 
be followed by an engine and machinery for a first-class steam- 
saw-mill. Woodcock took witness into the baggage car, en- 
quired all about the engine and machinery, and then went 
back and offered Taylor $6,000 00 for the engine and ma- 
chinery. Taylor declined the offer. Woodcock then offered 
him $7,000 00, to be paid upon delivery of the engine 
and machinery at Oxford, Alabama. Taylor told witness 
that Hardin had deceived him as to his means; that Har- 
din had no means, but that he was bound, in writing, 
as to running the mill with Hardin, and knew not how 
to get rid of him, except by delaying completion of the 
mill till he could exhaust Hardin; this he wished to do 
that he might make the sale to Woodcock. In order to 
do this, Taylor would employ no other workmen (except 
some common laborers) to assist witness, and would not 
get a cold-water pump for the engine until all else was 
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ready, saying that when the machinery was opened he would 
pretend that he did not know the pump was missing, and 
gain several weeks by sending back to Nashville for it; and 
Taylor would not allow witness to make the pully for the 
pump, saying that he did not wish it made till July, that he 
did not wish to run the mill till July. When witness quit 
there, nothing remained to be done but to make said pully, 
whet the saw, and put on the belt, and the two latter was the 
business of the sawyer. 

Harpin testified: That he gave the note, on which the 
mortgage was based, to Taylor, for cash loaned to purchase 
mules, wagons, forage and provisions, to enable him to carry 
out his part of the partnership contract into which he and 
Taylor had entered as to said steam saw-mill; he expended 
most of the money in purchasing such things, and by the 
delay in getting the mill started, the mules consumed a large 
portion of the corn and hay, and the mules were some time 
idle, for the same reason, as Hardin was to haul the timber 
to and the lumber away from the mill; he delivered a large 
quantity of timber to the mill. 

It was admitted that Taylor was a non-resident and insol- 
vent, The Judge charged the jury that they could consider 
unliquidated damages as set-off, and that if they believed 
Taylor had damaged Hardin, they should so find. The jury 
found for Hardin $439 92, the amount of his account and 
$526 00 damages, with interest on the account from Ist Jan- 
uary, 1867, and on his damages from 1st of August, 1866, 
and for the plaintiff $484 00, with interest and costs of suit. 
What the record was, and what other testimony was given 
in, upon which this strange verdict was rendered, did not 
appear, as the cause came up without a record, and upon 
the statement of testimony already given. 

Taylor’s counsel say that the Court erred in admitting 
Payne’s testimony, and in his charge to the jury, and that 
the verdict is contrary to law. 
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W. T. Worrorp, for plaintiff in error, cited Irwin’s Code, 
secs. 2858, 2859, 2861, and Sedg. on Dam., 448, as to set-off 
and recoupment. 


A. Jounson, D. A. WALKER, for defendant in error, cited 
Irwin’s Code, secs. 3010, 3018-19, 3185, 2906, 2900, 2902- 
3-4, as to damages resulting from fraud; secs. 3210, 2217, 
as to attachment for torts ; 3026-7 and 3084, as to equitable 
powers of Courts of Law, and 2858, 2861, as to recoupment, 


Browy, C, J. 


1. The bill of exceptions and facts agreed upon as the mate- 
rial parts of the record in this case, show that the partnership 
transactions between plaintiff and defendant were distinct 
from the loan of money, to secure which the mortgage was 
given by Hardin. It is true, he says he expended most of 
the money which Taylor loaned him for horses, wagons, pro- 
visions, etc., to enable him to carry out his part of the partner- 
ship agreement. The use to which he applied the money in no 
way changes the nature of the two contracts, or connects them 
together as one transaction. If Hardin was bound by the 
contract of partnership.to furnish timber to be sawed at the 
mill, and to haul it to the mill, and the lumber from the 
mill to the railroad, and he borrowed money of his partner, 
which he used in the purchase of mules, wagons, and other 
necessary supplies, to enable him to carry out his contract 
with his partner, this loan was as distinct from the partner- 
ship as if he had borrowed the money, from a third person. 
The two contracts being distinct, we are of opinion that 
Hardin could not set up a claim for damages which he alleges 
were due him by his partner in the partnership business, 
against plaintiff’s claim for borrowed money, by way of set- 
off or recoupment. 

2. It was not seriously contended in the argument that 
Hardin was entitled to set-off his damages against the note 
given for the borrowed money. But it was urged by the 
learned counsel that he was entitled to set up the damages by 
way of recoupment. We do not so understand the law. 
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Recoupment is a right of the defendant to have a deduc- 
tion from the amount of the plaintiff’s damages, for the 
reason that the plaintiff has not complied with the cross 
obligations or independent covenants arising under the same 
contract. See Revised Code, section 2858. And it may be 
pleaded in all actions ex contractu, where from any reason 
the plaintiff under the same contract is in good conscience 
liable to the defendant. Section 2861. 

This was an action ex contractu upon a contract distinct 
from the contract of partnership, and the defendant was not 
entitled by way of recoupment to set up a claim for damages 
growing out of the partnership business. 

Judgment reversed. 





Wituram F. Marrox, plaintiff in error, vs. Joun Eper- 
HART, administrator, etc., defendant in error. 


Where the testator directed that all his property be kept together during 
the widowhood of his wife, to be used for the support and maintenance 
of his wife and the education of their minor children, and that his execu- 
tors give off to each of his minor sons, as they might come of age, and 
to his daughters, as they might come of age or marry, about thirty-one 
or two hundred dollars in money or property, as may be most conve- 
nient to the estate, and most suitable to the party receiving property ; 
and in order to enable his executors the more conveniently tocarry out 
the foregoing objects, he thereby gave them power to sell any of the 
property and to buy or to exchange for other property, taking care to 
give a full statement and history of all such sales, purchases and ex- 
changes, to the Court of Ordinary: Held, that it was the intention of 
the testator to give the executor power to sell at private sale, and that 
such sale by him, if fairlyand honestly made, conveyed a good title to 
the purchaser. 


Ejectment. Tried before Judge ANDREWS. Oglethorpe 
Superior Court. October Term, 1868. 


This was ejectment by John Eberhart, administrator, cum 
testamento annewo, of Nathan Mattox, against William F. 
Mattox. 
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The plaintiff read in evidence the will of Nathan Mattox, 
dated 29th of January, 1857, showed that the testator died 
in 1862, showed title to the premises in testator at his death, 
and that defendant was in possession of them when this action 
was brought, proved the value of the rent, and closed. 

The will contained nothing pertinent to this matter, ex- 
cept its fourth item, which was as follows: “ After the fore- 
going, I will, desire, and direct that my executors, herein- 
after named, keep all my property together, for and during 
the widowhood of my wife Lucy, to be used for the support 
and maintenance of my said wife and our children, and | 
direct that my executors give off to each of my sons, who are 
under age, as they may respectively arrive at theage of twenty- 
one years, and to my daughter asshe may come of age or mar- 
ry, about thirty-one or thirty-two hundred dollars, in money 
or property, as may be most convenient to the estate and most 
suitable to the party receiving the property; and in order to 
enable my executors the more conveniently to carry out all 
the foregoing objects of this item, I hereby give them power 
to sell any of my property and to buy or to exchange for other 
property, taking care to give a full statement and history of 
all such sales, purchases and exchanges in their return to the 
Court of Ordinary.” Thomas J. Mattox and John Henry 
Mattox were nominated as the executors. 

The defendant offered in evidence a deed dated November 
19th, 1863, made by said nominated executors, conveying 
said premises to himself, which deed showed that the sale 
by them to the defendant was a private one. Plaintiff’s at- 
torney objected to this deed upon the ground that a private 
sale was not allowed by said will, under the law. The Court 
sustained the objection. Plaintiff had a verdict and judg- 
ment for the premises and the rent proven. 

The rejection of said deed is assigned as erroneous. 


R. Toomss, MatrHews & Ret, for plaintiff in error, 
cited Bond et al., vs. Zeigler, 1 Kelly’s (Ga.) #., and said sec- 
tion 2526 of Irvin’s Code could not affect this case, that 
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that section was not retroactive. Pierce vs. Chapman, 31 Ga. 


R., 674; Bass vs. Ware, 34 Ga. R., 386 (1). 


A. T, AKERMAN, for defendant in error, said unauthorized 
sale by administrator does not pass title. Clements vs. Hen- 
derson, 4 Ga, R., 148; Worthy vs. Johnson, 8 Ga. R., 236; 
8. C., 10 Ga. R., 358. This sale was unauthorized. Code, 
secs, 2312, 2514, 2518, 2519, 2520, 2526; 2 Peter’s R., 492. 


Brown, C. J. 


Under the law of this State, as it existed prior to the 
adoption of the Code, an executor had the right to sell the 
property of the testator at private sale, when the will author- 
ized a sale, without prescribing how it should be made. And 
in such case, if the sale was fairly and honestly made, the 
title passed to the purchaser. 1 Ga. Rep., 324. 

Section 2526 of the Revised Code changes this rule. Un- 
der this section the executor can not sell at private sale, 
unless the will authorizes a sale in that manner. If the will 
directs a sale without specifying in what manner it shall be 
conducted, the direction of the will stands in the place of 
the order of the Court of Ordinary, authorizing such sale, 
and the subsequent proceedings must be the same as the law 
requires in case the property is sold under the order of said 
Court. 

The question in this case is one of intention. Did the 
testator intend to clothe the executors with power to sell at 
private sale? We think he did. In providing for the dis- 
tribution among his children when the sons came of age, or 
the daughters came of age or married, he directed that each 
have $3,100 00 or $3,200 00 in money or property, as may 
be most convenient to the estate and most suitable to the 
party receiving it; and to enable his executors to carry out 
the foregoing objects, he gave them power to sell any of the 
property, or to buy or exchange for other property, taking 
care to give a full statement and history of all such sales, 
purchases or exchanges, to the Court of Ordinary. 
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Now it seems very evident that the testator intended that 
the executor should select such property for each legatee as 
would be convenient and desirable, as far as it could be done, 
consistently with the interests of the estate. If he found a 
tract of land, for instance, that suited, and was desired by 
one of the legatees, he might sell property of the estate to 
raise money to purchase it, or he might exchange a tract of 
land or other property of the estate for it. From the very 
nature of the transaction, it is evident that the testator did 
not expect, or intend, that such an exchange, which is in fact 
a sale of one thing for another, should be made at the Court- 
house door, after the advertisement, and in compliance with 
the forms prescribed by law, in case of public sales. 

This view of the case is strengthened by the requirement 
of the testator, that the executor should give a full statement 
and history of all such sales, purchases and exchanges, to the 
Court of Ordinary. It is true the law requires the executor 
to make a return of his public sales to the Court of Ordinary, 
But the language of the testator, which requires the executor 
to give a full statement and history of the sales, purchases, or 
exchanges made by him, seems to contemplate more than the 
common return made to the Court of Ordinary. He had 
clothed his executors, in whom he had full confidence, with 
large and plenary powers to act in advancing and settling his 
children when they came of age, as he would have acted 
had he been in life. And as he had given them these ample 
powers to represent him after his death, he required them 
to keep up, not only a statement, such ‘as is commonly made 
upon the Ordinary’s books, but he also required them to 
place upon the record a history of their actings and doings 
in the premises. 

Let the judgment be reversed. 














ATLANTA, JUNE TERM, 1869. 585 





Jordan vs. The State of Georgia. 





ANDREW JORDAN, plaintiff in error, vs. THE STATE OF 
GrorGiA, defendant in error. 


1, The penalty for the crime of Burglary was changed by the Legislature 
between the commission of the crime by the defendant in this case 
and the time of his trial: Held, under section 4570 of the Revised 
Code, that the defendant was properly prosecuted and punished under 
the laws of force at the time the crime was committed. 

2. The evidence in this case was sufficient to maintain the verdict of the 


jury. 


Burglary. Motion for new trial. Before Judge WorRILL. 
Muscogee Superior Court. November Term, 1868. 


The indictment charged Jordan with having broken into 
the store-house of Clements & Tillman, during the night of 
the 10th of September, 1868, with intent to steal therefrom 
the goods therein kept. He was arraigned for trial in De- 
cember, 1868. Jordan’s counsel moved to quash the indict- 
ment upon the grounds that by the Act of the 5th of October, 
1868, “the law of burglary in the night had been changed.” 
The position was, that he could not be tried under the law 
of force on the 10th of September, 1868, because it was re- 
pealed, and could not be tried under the new law because it, 
as to this case, was ex post facto. The Court overruled the 
motion. 

The evidence showed, that during the night of the 10th 
of October, 1868, said store-house was broken open by pri- 
zing open the cellar door and then prizing up planks nailed 
over an opening in the floor; that some hams, bacon, sugar 
and sacks were taken from it. 

The evidence to fix it upon Jordan was as follows: Light 
tracks of an hand-cart approaching the store and heavier 
tracks of it going from the store were found. The tracks 
were traced to the house of one Swift, who owned such a 
cart. There information was had that Jordan, on the night 
before, about three o’clock, came and borrowed the cart, say- 
ing he wished to carry home one who had been shot. The 
tracks were then traced to Jordan’s house and there the cari 
was found behind the smoke-house, with salt and grease on 











586 SUPREME COURT OF GEORGIA. 





Jordan vs. The State of Georgia. 





—_—__._.. 


it, and in Jordan’s rooms, and in another, of which Jordan’s 
wife had the key, said articles were found concealed, and had 
the names and marks of Clements & Tillman on them. It 
was shown that four or five persons came there a few hours 
before day, on said night, with said cart, and that the per- 
son shot was shot about midnight and carried off in an ex- 
press wagon. 

The jury found Jordan guilty, recommending that he be 
imprisoned in the penitentiary for life, at hard labor. His 
counsel moved for a new trial upon the grounds, that the 
Court erred in refusing to quash the indictment, and because 
the verdict was contrary to the evidence. The refusal of a 
new trial is assigned as error on said grounds. 


Ramsey & Ramsey, WILLIAMS & THORNTON, for plain- 
tiff in error. 


Carey J. THORNTON, Solicitor General for the State,: 


cited Irwin’s Code, sec. 4570; Gibson vs, The State, 35 Ga. 
R., 224; Brown vs. The State, Ib., 232. 


Browy, C. J. 


1. Under sections 4222 and 4257, of the Revised Code, the 
punishment for burglary in the night, was death, unless the 
jury recommended the defendant to mercy; in the latter case 
he was to be punished by confinement in the penitentiary for 
life. This was the law in existence at the time the crime 
was committed by the defendant in this case. But prior to 
the term of the Court, when he was put upon trial, the legis- 
lature changed the penalty to imprisonment in the peniten- 
tiary for any time, not less than five years nor longer than 
twenty years. 

On the trial, the defendant denied the right of the Court 
to try and punish him, under the law in existence at the 
time of the commission of the crime, because the law of the 
penalty, as it then existed, had been changed and was no 
longer of force, or under the law in existence at the time of 
the trial, because it was ew post facto. The Court overruled 
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the objection and put the defendant upon his trial, and the 
jury found him guilty, but recommended him to mercy, and 
the Judge sentenced him to the penitentiary for life. That 
judgment is brought up for review. 

Section 4570 of the Revised Code, declares that: “ All 
crimes and offences committed shall be prosecuted and pun- 
ished under the laws in force at the time of the commission 
of such crime or offence, notwithstanding the repeal of such 
laws before such trial takes place. This section of the Code 
has already been before this Court, in the case of Gibson vs. 
The State, 35 Ga., 224, and it was held that the defendant 
was to be punished under the law as it existed when the 
crime was committed. The question is res adjudicata and 
we have no fault to find with the decision. 

2. The remaining exception is taken to the ruling of the 
Court below, in refusing to grant a new trial, on the ground 
that the verdict was not sustained by theevidence. We over- 
rule this exception. If the evidence was not conclusive it 
was so clearly and strongly in favor of the guilt of the defend- 
ant as to leave no room for a reasonable doubt. He did not 
even pretend to make an explanation of it. Nor did he pro- 
duce the slightest evidence to relieve himself from its crush- 
ing weight. 

Let the judgment be affirmed. 





H. & T. M. Wurrs, plaintiffs in error, vs. Toe NEwTon 
MANUFACTURING CoMPANY, defendant in error. 


1, When a motion for a new trial was made in the Court below, which 
was granted, and that decision is brought, by writ of error, to this 
Court, a brief of the oral, and a copy of the written evidence adduced 
in the Court below, must be embodied in the bill of exceptions, or 
attached thereto as an exhibit, when presented to the Judge for his 
certificate, and identified by his signature on the same as a true copy, 
and constitute a part of the same, or the writ of error will be dismissed. 

2. In a motion for a new trial, a brief of the evidence agreed upon by 
the parties, and approved by the Court without such agreement, in case 
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they fail to agree, must be filed in the Clerk’s office. But such brief 
of evidence constitutes no part of the record, and need not be recorded 
by the Clerk, and as it is embodied in the bill of exceptions, should 
not be embraced in the copy of the record sent up to this Court. 

3. The record in a case in the Superior Court, consists of the declarg. 
tion, process, return of service by the sheriff, and other official entries, 
plea, verdict, judgment, and all interlacutory orders passed by the 
Court during the pendency of the case, and in case of a motion for 
an order nisi, and an order granting or refusing a new trial, together 
with any order passed by the Court, setting it down for a hearing in 
vacation, or adjourning the hearing from time to time, and in caseg 
new trial is granted, all subsequent orders passed by the Court, in- 
eluding the final judgment. 


Motion to dismiss bill of exceptions. 


The bill of exceptions recited that an action of assumpsit 
in favor of plaintiffs in error against defendant in error, was 
tried before Judge JAMES M. GREEN, in Newton Superior 
Court, resulted in a verdict in favor of plaintiffs in error, and 
they moved for a new trial ; that after several postponements, 
by consent, and “after perfecting a brief of the testimony,” 
and argument had, a new trial was granted upon the grounds, 
“1st. That the testimony of Clem. Johnson having been 
erroneously taken upon an important point, for the consid- 
eration of the jury, which might have controlled the finding 
of the jury. 2d. That the Court erred in allowing proof of 
the declarations of Davis, the agent, two years after the 
declarations were made as part of the res geste at a different 
time and occasion,” and this grant of a new trial is assigned 
as error. 

There is no other allusion to the testimony in the bill of 
exceptions. The motion for new trial was based on the 
allowance of certain sayings of said Davis as evidence, and 
various other grounds as to the admission and rejection of 
evidence, and because of a discovery that Johnson’s testi- 
mony, by interrogatories, was incorrectly stated, by mistake ; 
because the verdict was contrary to the evidence and charge 
of the Court, and because the Court erred in several charges, 
based on the evidence in the cause. The Clerk, with this 
motion, sent up a copy of what purports to be a brief of the 
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evidence in said cause. It purports to contain a statement of 
the evidence alluded to in the motion. This paper ends as 
follows : 


“We agree that the foregoing brief is full and correct, 
this day of December, 1868, with the amendments 
ordered by the Court. 

Joun J. Fioyp, for defendant. 
W. W. Ciark, C. PEEPLEs, Attorneys. 





Following this are two other pages sent up by the Clerk, 
beginning: “ Hugh White testified also,” ete., making other 
statements as to what was proved on the trial, and ending 
thus, “Ordered by the Court that the three sheets attached 
be added to the brief of evidence as part thereof. 

JAMES W. GREEN, J. S. C., F. C.” 


Following this, in the order in which the Clerk sent up 
the papers, are copies of an affidavit by Johnson, stating that 
a mistake as to a material date was made by the commissioners 
who took his testimony, of an affidavit by the commissioners 
to the same effect and an affidavit by Phillips, the person 
mainly interested and conducting the defense, that he did 
not discover this mistake till after the trial. An order of 
the Court shows that the new trial was granted on the grounds 
stated in the bill of exceptions. The Clerk certified that 
what he sent up with the bill of exceptions contained “a true 
and correct transcript of the records and papers of file” in 
his office in said cause. 

Counsel for defendant in error, moved to dismiss the bill 
of exceptions, because the evidence was not embodied in it. 
After argument counsel for plaintiff in error moved to amend 
the bill of exceptions by detaching the copy of the evidence 
from the record and attaching it to the bill of exceptions. 
This was not allowed. The bill of exceptions was then dis- 
missed. Upon a subsequent day, by leave granted, counsel 
for plaintiff in error moved to reinstate the cause and again 
. argued it. The Court refused to reinstate it. 


VoL. XXXVIII—38. 
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Joun J. Froyp, Hammonp & Mynartt, for the motion 
relied on O. & A. Wetmore vs. Cheavers, 9 Ga. R., 546, 


CLARK & Pace, PEEPLES & STEWART, contra. 
Browy, C. J., 


The rule of this Court from its organization has required 
that a brief of the oral and a copy of the written evidence 
adduced in the Court below, must be embodied in the bill of 
exceptions ; and the most liberal construction which we can 
place upon this rule of Court is, that if not literally embodied 
in the bill of exceptions, it shall be attached thereto as an 
exhibit, when presented to the Judge for his approval and 
certificate, and be identified by his signature on the same, as 
a true copy. The better practice is to embody it in the bill 
of exceptions. 

But we are asked why it will not serve the same purpose 
to tatach the copy of the evidence to the record, which is 
certified and sent up by the Clerk. Justice to the Circuit 
Judge and to the Judges of this Court alike require that it 
accompany the bill of exceptions as required by the rule, 
When the motion is made for a new trial; and the copy 
of the evidence is approved by the Judge, it is required by 
the rule of the Superior Courts to be filed in the Clerk’s 
office. The Judge ef the Superior Courts cannot be ex- 
pected to recollect thirty days after the hearing of each 
motion, all the facts stated in the brief of the evidence so 
filed, in all the cases that may have come before him during 
the term. The bill of exceptions may be presented to him 
on the thirtieth day, in another part of the circuit, where he 
cannot have access to the evidence of file in the Clerk’s office 
of the county where the case was tried. In determining the 
correctness of the bill of exceptions, on points which relate 
to the evidence, it may be absolutely essential that he have 
the evidence before him, to enable him to refresh his recol- 
lection by reference to it. If it is not attached to the bill of 
exceptions he is denied this right, which may be very essen- 
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tial to him and to the parties litigant, as in the absence of 
the evidence, he may, by mistake, sign and certify a bill of 
exceptions, which does not fairly present, for the decision of 
this Court, the points ruled in the Court below. 

Again, justice to the Judges of this Court requires that 
each Judge who has to pass upon the case shall have a copy 
of the evidence in the case before him in his office, that he 
may be able to read the points in the bill of exceptions in 
connection with it. It may frequently happen that the Court 
js not unanimous in opinion in deciding ona motion fora 
new trial, The Judges reside in different parts of the State. 
The Judge who delivers the opinion of the majority of the 
Court is entitled to the record, which, under the practice 
sought to be established, would contain the evidence. But 
as a copy of it accompanies the bill of exceptions, neither the 
dissenting Judge nor the one who writes the concurring 
opinion has the evidence before him in writing out his opin- 
ion, when the very question may be upon the sufficiency of the 
evidence. It is clear, therefore, that the rule should require, 
that each Judge should be furnished with a copy of the whole 
evidence in the case. If the rule of law made it part of the 
record, and required it to besent up with the record, it would 
be our duty te ourselves and to the parties to compel counsel 
to furnish each Judge with a copy of the record, as well as the 
bill of exceptions, before the case is heard in this Court. This 
is required in the Supreme Court of the United States, 
though the copies of the record are printed at the expense 
of the government. But the briefs of counsel, which are also 
required to be printed, are furnished at the expense of the 
parties. The only objection to the rule we lay down is, that 
it costs the attorney bringing up the case a little more labor 
to copy the evidence with the bill of exceptions, in preparing 
copies for the Judges and the Reporter, as required by the 
rule of the Court. This we regret, but the ends of justice 
require it, and the labor is not so great as it would be if the 
rule insisted upon were adopted, as we should then be com- 
pelled to require that he also make out a copy of the record 
for each member of the Court. This would be much more 
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convenient for the Judges but is not, indispensable, so long as 
the hill of exceptions contains a copy of the evidence in the 
Court below. 

There is still another good reason for the rule. Our daily 
observation is that the Clerks of the Superior Courts, are 
frequently too careless in copying the record, and admitted 
inaccuracies are frequently found in it by the counsel them. 
selves. The same may be true in copying the evidence to 
send up with the record. As all know, the change or omis- 
sion of a single word, may change the whole meaning, and 
cause us to pronounce a judgment different from the one 
which would be rendered if the evidence were before us as it 
was before the Court below. How important it is then that 
the copy of the evidence as it is to come before us, should un- 
dergo the examination and strict scrutiny of the Judge of the 
Court below, when he signs the bill of exceptions. 

2. But it was insisted by the learned counsel for the plain- 
tiff in error, that the brief of the evidence, as approved by 
the Court in a motion for a new trial, should be recorded by 
the Clerk as part of the record, and, as it properly comes up 
as part of the record it need, not be embodied in the bill of 
exceptions. And our attention is called to the Act of 1856, 
which makes it unnecessary to copy into the bill of excep- 
tions any part of the record. 

We do not agree with the counsel that it is any part of the 
record. The rule of the Superior Court as already stated 
requires that it be filed in the Clerk’s office, but not that it 
be recorded. We think such a praetice would be a very 
inconvenient and a very unnecessary one. There may be 
twenty sets of interrogatories in a case, and as many wit- 
nesses sworn on the trial. A motion is made for a new trial, 
and the rule requires that a copy of all the written evidence, 
the interrogatories included, with a brief of the oral, be filed 
in the Clerk’s office. We see a good reason for this rule, 
Indeed it is indispensably necessary. But what possible 
reason exists why all this large mass of evidence should cum- 
ber the record in the case? Why should the Clerk enter it 
upon the minutes, with the order nisi, for a new trial? As 
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an illustation: By reference to the record in this case now 
before me, I see the copy of the evidence occupies sixty-nine 
pages. Can there be a good reason why the parties should 
be taxed with the cost of placing all this evidence, which is 
of file in the proper office, upon the record, or why it should 
constitute part of it ? 

3. We are referred to the 5th paragraph of section 256 of 
the Code, which makes it the duty of the Clerk of the Supe- 
rior Court to record all the proceedings relating to the suit. 


This we think does not embrace the evidence given in on the - 


trial. If so, it would be necessary for the Clerk in all cases 
to take down the oral evidence on the trial, and record it as 
part of the proceedings. The proceedings which the Clerk 
should record, and which make up the record, are, the decla- 
ration, process, return of service by the sheriff, and other 
official entries, the plea, verdict, judgment, and all interlocu- 
tory orders passed by the Court during the pendency of the 
case; and in case of a motion for a new trial after verdict, 
the order nisi, together with any order passed by the Court, 
setting it down for a hearing in vacation, or adjourning the 
hearing from time to time; and in case the new trial is 
granted, all subsequent orders passed by the Court, including 
the final judgment. 

A motion was made to amend the bill of exceptions by 
taking from the record the copy of the evidence and annex- 
ing it to the bill of exceptions. ‘The law authorizes the bill 
of exceptions to be amended in the Supreme Court, so as to 
conform to the record. It is a motion to take from the record 
a copy of what purports to be the evidence in the cause, and 
which constitutes no part of the record, and annex it to the 
bill of exceptions, so as to perfect it without the sanction of 
the Judge below, or anything from him showing that the 
evidence is properly copied, or that the bill of exceptions, with 
the copy of the evidence proposed to be annexed, is in fact true. 

We would remark, in conclusion, that as the evidence 
forms part of the bill of exceptions, and comes up with it, 
the Clerk should not annex a copy of it to the copy record 
sent up by him, Let the case be dismissed. _ 
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Rem & Broruer, plaintiffs in error, vs, A. S. SpEncnp, 
defendant in error. 


1. When a case was tried, and a verdict rendered in favor of the plain- 
tiff, and a motion was made for a new trial, and the Judge who heard 
the case went out of office before the motion was disposed of, and no 
brief of the evidence was agreed upon by the parties, or approved and 
certified by the Judge to be correct: Held, that the Judge who suec- 
ceeded to the bench committed no error in refusing to grant a new 


trial. 

2. A brief of the oral, and a copy of the written evidence, adduced in 
the Court below, must be embodied in the bill of exceptions, as certi- 
fied by the Judge, or the case will be dismissed on the hearing in this 


Court. 


Motion to dismiss bill of exceptions, from Troup Superior 
Court. November Term, 1868. 


Spencer sued Reid & Brother for certain money alleged to 
have been paid out by him at their request. They plead the 
general issue, ete. The jury found for Spencer. Counsel for 
Reid & Brother made a motion for a new trial upon the 
ground that certain rulings and charges of the Court were 
erroneous, and because the verdict was contrary to law, to the 
evidence, etc. These grounds were such as depended upon 
the evidence in the cause. This motion began, “a correct 
brief of the evidence having been filed and a motion for new 
trial made, plaintiff’s attorney is ordered to shew cause,” ete. 
Service of this motion was acknowledged, and it was filed in 
office on the 27th of November, 1868. Judge Collier was 
then presiding. He went out of office and was succeeded by 
Judge Pope. The motion came on for hearing before Judge 
Pope, and he refused a new trial, upon what ground does not 
appear by the record. 

The counsel for Reid sued out their bill of exceptions, as- 
signing that Judge Pope erred in overruling said motion on 
each of the grounds stated therein. In sending up the re- 
cord the Clerk attached a copy of a paper headed “Brief of 
evidence,” purporting to give all the evidence had on the 
trial, and also another paper purporting to be the testimony 














ATLANTA, JUNE TERM, 1869. 595 


Reid & Brother vs. Spencer. 








of Spencer on said trial. ‘To this second paper the Clerk had 
put the following remarks: “The above is a brief of testi- 
mony prepared by B.C. Ferrill, and returned to office by 
Judge Collier, with the other testimony in this cause. Judge 
Bigham suggested that it should not be certified and sent 
up, while Judge Ferrill claimed that it should accompany 
the remainder.” These papers as shown by the record were 
not signed by counsel, nor had on either of them any ap- 
proval by Judge Collier or Judge Pope, nor any entry of 
filing in office. 

The bill of exceptions recited that this was “a motion for 
a new trial on the several grounds of error alleged in the rule 
nisi which was granted and which is of record with the brief 
of evidence”? * * * * and counsel “refer to said rule nisi 


_ asa part of this bill of exceptions.” But no part of the evi- 


dence was set out in the bill of exceptions and because it was 
not, counsel for Spencer moved to dismiss the bill of ex- 
ceptions. 


FerriItt, HamMonp & BrorHer, for movant cited 1 
Kelly, Ga. R., 260; 2, 263; 3,383; 7 Ga. R., 263; 9, 546; 
10,1; 13, 495. 


B. H. Branam, B. H. H11, for Reid & Brother. 


Browy, C. J. 


1. The counsel for the respective parties in this case, agreed 
upon no copy of the evidence given in upon the trial. Each 
submitted a paper as part of the evidence. The Judge who 
tried the case. went out of office without deciding between 
them, and returned the papers to the Clerk’s office, without 
having revised and certified either of the bundles of file, as_. 
the evidence in the case. 

At the next term of the Court, Judge Pope, who succeeded 
Judge Collier upon the bench, was asked to grant a new trial, 
which he refused. The ground upon which his Honor placed 
his decision does not appear by the record. But, in the shape 
in which the case comes up, we see no error in the judgment 
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refusing the new trial. The Judge presiding at the hearing 
of the motion could not know what the evidence was upon 
the former trial, and it was his duty not to interfere with the 
verdict without such knowledge. 

2. We are obliged to sustain the motion to dismiss this 
case. No brief of the oral or copy of the written evidence, 
given in upon the trial, is embodied in the bill of exceptions, 
or annexed thereto as an exhibit, and identified by the Judge 
of the Court below as correct. The rule that requires this 
is a salutary one, without the enforcement of which, this 
Court will be greatly embarrassed in the decision of all cases 
of this character. 

We have given elsewhere at this term more fully, the 
reasons for the enforcement of the rule. (See last case ante.) 
And after hearing the question argued more than once, we 
are satisfied that the rule we adhere to, is sustained by the 
former decisions of this Court, and is in conflict with no stat- 
ute now of force in this State. 

Under this rule, no part of the record should be embodied 
in, or attached to the bill of exceptions. But the copy of 
the evidence of file on the motion for a new trial, (which is 
no part of the record,) should come up with the bill of 
exceptions as part of it, and not with the record. 

We will remark that neither the Code nor the rule of 
Court requires any more of the evidence to be sent up in any 
case, than is material to a clear understanding of the errors 
complained of. Generally in motions for new trial, all the 
evidence is necessary to a clear understanding of the case in 
this Court. But there are exceptions to this rule. Counsel 
should look well to it, however, that the case clearly falls 
within one of the exceptions, before they omit the evidence 
in making out the bill of exceptions. If the plaintiff in 
error excepts to the ruling of the Court upon a naked ques- 
tion of law, which was material to the case made in the 
Court below, which can be as well understood without refer- 
ence to the evidence, as for instance, that part of the jurors 
who tried the case were not competent, and that the fact 
was not known to plaintiff in error till after the trial, 
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this would form an exception to the rule, as the evidence 
given in upon the merits of the case could be of no assistance 
in understanding the point made. 

Let the writ of error be dismissed and the judgment of 
the Court below stand affirmed. 


[Nore.—Lawrence Rooney vs. John I. Grant & Co., from Muscogee, 
and B. H. Bigham vs. Nicholas Hutchins and John Billingslea, from 
Harris, were dismissed for the same reason. Motion having been made 
to dismiss Plant & Cubbedge vs. The Eufaula Home Insurance Com- 
pany, from Bibb, and John W. Clarke vs. John T. Napier, from Hous- 
ton, on the same ground, the records were withdrawn by counsel for 
plaintiffs in error. The same motion was made in L. G, Chambliss vs. 
0. Phelps, from Monroe, and in one or two other cases, but was over- 
ruled because they were not within the ruling of the Court. 

James W. Wilkinson vs. Martha G. Christy, motion for new trial from 
Lee, was dismissed because counsel had agreed to have the cause argued 
here on the original evidence used below, and had not brought that evi- 
dence here.—ReEporter. ] 





Rok, casual ejector, and NicuoLtas HiGHToweEr, tenant, 
plaintiffs in error, vs. Dor, ex dem., of JESSE WILLIAMS, 
et al., defendants in error. 


1, A deed unrecorded can not be given in evidence as color of title with- 
out proof of execution. 

2. When both parties derive title from the same person, plaintiff in eject 
ment need not show title into such person. 

3, A purchaser at sheriff’s sale, under a mortgage ji. fa., will be pro- 
tected when the rule absolute shows upon its face, that the rule nisi 
was served upon the mortgagor according to law. 

4, Service, in such case, acknowledged by a general agent, without 
special authority, will be sufficient to protect the purchaser at sheriff’s 
sale, in an action of ejectment, when the plaintiffin ejectment, who 
purchased from the mortgagor after the date of the mortgage, was in 
Court when the rule absolute was taken, and made no objection. 


Ejectment. Tried before Judge HARRELL, Early Supe- 
rior Court. April Term, 1869. 


This was ejectment for a town lot in Blakely, being part 
of land lot No, 154 in the 28th District of said county, and 
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for other forty acres of lot No. 166, same district, upon the 
demises of Thomas J. Rowe, etal. There was a distinct case 
for each lot, but the-title and defence being the same, they 
were tried as one below, and came as one to this Court. R, 
W. Wade, as administrator of 8. S. Stafford, deceased, had 
been made a party defendant. Op the trial, Jesse Williams 
testified that he took possession of the premises under a pur- 
chase from Rowe, at the time the deed was made. Green, 
sheriff, at March sales, 1867, sold the lot to Stafford. Rowe 
had been in possession about a year before, and Major West 
Was in possession at the time of the sale as witness’ tenant, 
He paid witness rent up to the date of the sale. Williams 
bought the place without knowledge of the mortgage from 
Rowe to Stone. At the end of the year Hightower took 
possession as Stafford’s tenant, and Stafford’s tenant had 
been in possession ever since said sale. He testified further, 
that it was worth, for rent, $150 00 per annum. The plain- 
tiff then read in evidence a deed from Rowe to Williams for 
said lot, dated 2d of October, 1862. 

James B. Jones was shown a deed from himself as trustee 
to John W. N. Stone for said forty acres of land, the Fryer 
lot, and testified that he bought it from John V. Heard, 
that he did not know what became of the deed, supposed 
some of the parties had it. He got fire-wood from it and 
exercised control over it till Stafford bought. He thought 
that after Williams bought it, there was a brick-yard on it. 
Plaintiff read in evidence a deed from said Stone to said 
Rowe, dated 21st of October, 1861, for said four acres, and a 
deed from James B. Jones, trustee, to said Stone, dated 1st of 
July, 1861, for the Fryer lot. 

JoHN W.N.Srone testified: that he was in possession 
of the house and lot four or five years ; bought it from Sapp; 
Rowe was in possession about a year, and sold to Williams. 
Plaintiff’s attorney handed him a deed ; he said that * the 
deed was in his hand-writing ; * that he knew the witnesses 
to the deed, W. C. Hainesley and his wife; Hainesly is 
dead ; his wife lives in Calhoun county; that after buying 
the forty acre lot he exercised no acts of ownership over it, 
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except perhaps getting a little wood from it; * the deed from 
Sapp to him was signed by said witnesses in his, (Stone’s,) 
presence,* but he did not know the hand-writing of the wit- 
nesses ; * he went into possession under said deed from Sapp*. 

So much of said testimony as is between the * * came in 
over the defendant’s objection. Plaintiff’s attorney then ten- 
dered said deed from Sapp to John W. N. Stone, trustee, 
dated in 1855, witnessed thus: 


Her é 
“W. G. Hatnszey, J. P. Emma p4 Harnsiey.” 


mark. 


This deed had never been recorded. Defendant’s attorney 
objected to it till it was proven by one of the subscribing 
witnesses. The Court allowed it read, without proof, as color 
of title. The absence of the original papers being accounted 
for, the plaintiff’s attorney read in evidence, from the min- 
utes of the Court, the rule nist and rule absolute for foreclos- 
ing a mortgage made by said Rowe to said Jones. The rule 
absolute was taken at October Term, 1866, and recited that 
Rowe gave Stone a note for $625 00, dated the 21st of Octo- 
ber, 1861, and due on the first day of the next January, and 
another note exactly the same, except it was due one year 
later, and gave his mortgage on said two lots, on the same 
day, to secure the notes, that said rule nisi was granted, and 
“a copy of said rule having been served on the said Thomas 
J. Lowe, according to law.” Here plaintiff closed. 

The defendant’s attorney then read in evidence the original 
mortgage from said Rowe to said Stone on said lots, dated 21st 
of October, 1861, and recorded 21st of November, 1861, the 
mortgage fi. fa, the levy thereon and the sale of said prop- 
erty, under said levy at sheriff’s sale to said Stafford, the 
deed from Green, sheriff, to Stafford for the premises, accord- 
ing to said sale, and closed. 

Plaintiff’s attorneys, in rebuttal, introduced T. T. Swan, 
who testified that * he thought that when the rule absolute 
was taken, Rowe had left the State ;* that Williams knew of 
the mortgage ; that witness let him have the notes to try to 
secure himself by attachment ; that Williams was present and 
knew when the rule absolute was taken, and made no com- 
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plaint to witness; that he was satisfied that the service was 
considered sufficient when the rule absolute was taken; that 
no order for publication of the rule was taken by Witness, 
and he was the sole attorney for Stone. 

JAMES B, JoNEs testified: that he knew Rowe;* he left 
the State before the rule nisi was granted ; moved to Arkan- 
sas in the fall of 1865; he, witness, acknowledged service of 
the rule nisi, without having been authorized so to do by 
Rowe. * Upon eross-examination, he said that he acknowl- 
edged the service to save costs of publication ; that Rowe wasa 
partner in the firm of J. J. Williams & Company ; Williams 
was dead; Rowe was the sole surviving partner, and the 
business of the firm was left with witness, as the agent of 
Rowe; he signed Rowe’s name to the matters of the firm; 
collected some costs due Rowe as late sheriff; paid some 
debts due by Rowe, out of the assets of said firm; that he 
signed the acknowledgement of service, as agent of Rowe; 
that he wrote many letters to Rowe; told him of the rule 
nisi, and of the sale, but all his letters but one. came back 
from the dead-letter office ; he did not know whether that one 
informed him of said acknowledgment; did not know thdt 
Rowe knew it. So much of the evidence as is between * * 
came in over the objection of defendant’s attorney. 

The evidence being closed, the Court charged the jury: 
1. The great question in this case is, was the mortgage 
properly foreclosed? ‘The whole case hinges on that fact. 
If not served as directed by the Code, it was no service. 
While Rowe could adopt it or not, could ratify or disapprove 
of the act of Jones, yet it could not bind the rights of third 
parties; that before Jones could acknowledge service he must 
be specially appointed for the purpose, i. e., to acknowledge 
service of the rule nisi, and if the jury shall find, from the 
evidence, that Jones was not specially appointed the agent or 
attorney of Rowe, to acknowledge service on this rule nisi, 
then there was no legal service, and the judgment was a nul- 
lity so far as it affects the rights of third parties, and the 
purchaser at sheriff’s sale could acquire no right under the 
sale, and the plaintiff must recover. 
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9. If both parties claim under Rowe, it was unnecessary 
for the jury to investigate the title beyond Rowe, as neither 
party could dispute Rowe’s title.” 

The jury found for the plaintiff the premises in dispute, 
with $208 33 for mesne profits. The defendants’ attorneys 
moved for a new trial upon the grounds that the Court erred 
in admitting the evidence objected to by them, in admitting 
the deed from Stafford to Stone, as a color of title, in each 
branch of his charge, and because the verdict was contrary to 
the evidence, etc. 

The motion was overruled, and this is assigned as error on 
each of said grounds, 


Hoop & Krppoo, for plaintiff in error, said the subscrib- 
ing witness to the deed should have been examined, 20 Ga. 
R., 812; 24 Ga. R., 348. Parol evidence inadmissable to 
contradict a record, Dudley, 255; 1 Kelly (Ga. R.) 485; 3 
Black Com., 24; 15 Ga. &., 557; as to foreclosure of mort- 
gages, Code, section 3886. Judgments in rem are conclusive 
against everybody, Code, section 3774, and if judgment is 
only voidable, bona fide purchaser gets good title by sale 
underit. 4 Ga. R., 89, 323; 20 Ga. R., 90, 581; 24 Ga. 
R., 445; 23 Ga. R., 168. A judgment not void on its face 
can not be collaterally attacked. 6 Humphreys, 444; 4 
Bibb, 336; 2 Iowa, 95,192; 2 Howard U. S., 340, 341; 
Code, section 3700; 10 Peters, 433-4-5-6; 2 Peters, 168; 
3 Peters, 202; 3 Cranch, 305 ; Macnamara on Nullities, 31- 
36. Phillips on Ev., Cowen’s notes, (4) 126. 


FIELDER & POWELL, for defendants in error. 


Browy, C. J. 


After a careful examination of the record before us, we lay 
down the following legal propositions which we think are 
applicable to, and control this case. 

1, A deed which has not been recorded can not be given 
in evidence as color of title without proof of its execution. 

2. When both parties derive their title from the same per- 
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son, plaintiffin ejectment need not show title in such person, 

3. In a proceeding to foreclose a mortgage on real estate, 
the Superior Court of the county where the land lies hag 
jurisdiction of the subject matter, and a purchaser at sheriff’s 
sale, under a judgment of foreclosure, now claimed to haye 
been without service, will be protected, when the rule abso- 
lute shows upon its face, that a copy of the rule nisi was 
served upon the mortgagor according to law. 

4. When service of the rule was acknowledged by a gen- 
eral agent of the mortgagor, who now testifies that he was 
not specially authorized to acknowledge service of the rule, 
and it appears in evidence that the plaintiff in ejectment held 
the mortgaged premises under the mortgagor, by deed young- 
er than the mortgage, and that he was in Court when the 
rule absolute of foreclosure was taken and made no objection 
to the judgment of foreclosure, it is not void as to him, and 
he will not be permitted to attack it collaterally for want of 
service in an action of ejectment against the purchaser at 
sheriff’s sale, of the mortgaged premises. 

Judgment reversed. 





NATHAN EMANUEL, plaintiff in error, vs. SmrrH & Rica- 
MOND, defendants in error. 


1. When a case of garnishment is called in its order on the docket, at 
the second term of the Court, after the service of the summons of gar- 
nishment, and after final judgment against the defendant, and the 
garnishee has failed to answer, and the Court allows judgment to be 
entered against the garnishee, this Court will not control the discre- 
tion of the Court below, (unless in extraordinary cases, ) in refusing to 
set aside such judgment after it is signed, to allow the garnishee to 
answer. 

2. It is the duty of the Court, if the final judgment has not been ren- 
dered against the defendant at common law or in attachment, to con- 
tinue the case against the garnishee till after the rendition of such 


judgments. 


Garnishment. Certiorari. Decided by Judge CLARK. 
Sumter Superior Court. April Term, 1869. 

















ATLANTA, JUNE TERM, 1869. 603 














Emanuel vs. Smith & Richmond. 








Smith & Richmond sued one Hay in the County-Court, 
and garnisheed Emanuel. Emanuel did not answer the gar- 
nisiment at the first term, nor at the second term, until they 
had obtained a judgment against Hay, and until the garnish- 
ment having been called, they had leave of the Court to enter 
judgment also against the garnishee, and their attorney had 
entered judgment against him, and handed it to the Clerk to 
be entered on the minutes of the Court. On the same day, 
and before the Clerk had entered the judgment on the minutes, 
and while a jury was empanelled, Emanuel appeared, and 
by his counsel, moved to set aside the judgment against him. 
At the same time, he filed his answer, denying that he had 
anything belonging to Hay, or owed him anything. He put 
this claim upon the ground that Emanuel could file his 
answer any time during that term, and that Emanuel was 
not called before judgment was entered against him. 

The County-Judge overruled the motion, and a certiorari 
was sued out to reverse his judgment. After this, Hay ap- 
pealed from the judgment against him. ‘This appeal and 
certiorari both pending in the Superior Court, and the County- 
Court having been abolished, and its business having been 
turned over to the Superior Court, Emanuel’s counsel invoked 
the aid of said appeal, and moved to set aside the judgment 
against Hay. The Judge would not set it aside, and his 
refusal is assigned as error. 


Hawkins & Burke, N. A. Smirn, for plaintiff in error. 


GoopvE & Carter, 8. H. Hawks, for defendant in error, 
said the judgment could not be set aside; Coie, secs. 3491, 
3228, Millet vs. Price, 32 Ga. R., Harris vs. Breed, 38 Ga. 
R., Dec., 1868 ; Constitution, Art. XI, sec. 5; that the appeal 
did not make it void ; Code, sees. 3511, 3530, 3572, 3491, 
3484; Drake on Attachment, 658, E. 
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Browy, C. J. 


1. It is the duty of the garnishee to appear at the second 
term of the Court, and file his answer. This should be done 
before the case is reached in its order on the docket. If the 
garnishee appears when the case is called in its order, the 
Court may allow him time to file his answer before it is 
heard. But, if he fails to appear and answer, and the case 
is disposed of in its order on the docket, and the presiding 
Judge refuses to set aside the judgment rendered against the 
garnishee, this Court will not, (unless in extraordinary cases,) 
control the discretion of the Court below. See Harris vs, 
Breed & Co., 38 Ga. R., 297. 

2. But we think this judgment should have been set aside 
on the ground that no final judgment had been rendered 
against Hay, the defendant in the action at common law. 
Section 3491 of the Revised Code declares that the plaintiff 
shall not have judgment against the garnishee, unless he has 
obtained judgment against the defendant. We think this 
means final judgment against the defendant. And this view 
is strengthened by reference to the latter part of section 3228 
of the Code, which says: The Court may continue the case 
(against the garnishee) until final judgment is rendered 
against the defendant in attachment. In this case judgment 
had been rendered against the defendant in the common law 
action, out of which the garnishment sprung; but an appeal 
had been entered, and the case was still pending in the Court 
below. 

Under these circumstances, we are of the opinion that the 
judgment against the garnishee should have been vacated 
till final judgment against Hay. 

Judgment reversed. 
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NicHoLtas WYLEY, plaintiff in error, vs. Nancy WHITELY 
et al., defendants in error. 


(McCay, J., having been of counsel in this cause. did not preside.) 


1, When A commenced his proceeding against B., under section 4000 of 
the Code, as an intruder, and B filed a counter affidavit, which was 
accepted by the sheriff, and returned to the Superior Court, and an 
issue was made up, and A afterwards sold the land in dispute to C, 
who filed a bill against B, which B answered, and set up equities 
which entitled B to a hearing, and C then moved to dismiss his bill, 
which was refused by the Court, which judgment was not excepted to: 
Held, that equity having obtained jurisdiction and control of the case, 
will hold it for adjudication. 

2, After a Court of Equity has taken the control of the case, the Court 
of Common Law will not entertain a rule against the sheriff to compel 
him to place A, or his vendee, C, in possession of the premises in 
dispute on account of a defect in the original counter-affidavit filed 
by B. 


Intruders. Equity practice. Decided by Judge CLarx. 
Sumter Superior Court. October Term, 1869. 


In December, 1865, Wyley filed his affidavit, under sec- 
tion 4000 of the Code, to eject Mrs. Whitely from land 
known as the “ Whitely dower,” and on the 4th of January, 
1866, she filed a counter-affidavit that she did hold in good 
faith and in her own right the possession of, and claim 
said lands as her’s. The sheriff did not eject her, but. re- 
turned said papers to Court. 

In 1868 one Alston filed a bill in said Court, averring 
that in 1867 Wyley sold said land to him, and gave him a 
bond for title; that one Bird, as Wyley’s agent, gave him 
possession of said land; that in 1859 Nancy Whitely con- 
veyed said land by deed to one Ford, and in October, 1859, 
Ford sold it to Wyley; that Wyley had filed his said affi- 
davit, and she had filed her said counter-affidavit, which was 
defective, in that she did not swear that she, bona fide, claimed 
a legal right to the possession, ete,, and yet she would not 
permit him to haul timber off said lot. He prayed that she 
should be enjoined from interferring with his possession of 
the premises. She answered the bill, averring that she had 
VoL. XxxviI—39, 
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been induced by fraud to sign said deed, (giving a history of 
the transaction,) that it was really her property, and that, at 
least, she was entitled to it, as dower out of the estate of her 
husband, and prayed that said deed should be set aside. 

At October Term, 1868, a rule nisi was sued out against 
the sheriff, calling on him to show cause why he should not 
be punished for contempt in failing to put Wyley in posses. 
sion of said land under said affidavit, because the counter- 
affidavit was insufficient to stop him. During the term, 
Alston’s solicitor paid up the costs of said bill, and was dis- 
missing the same. But before the order of dismissal was 
entered upon the minutes, Mrs. Whitely’s solicitors objected 
to it upon the ground that if the equities set up by her in 
her answer were true, the dismissal would prejudice her 
rights, aud the Court refused to allow the bill dismissed, 
When the rule against the sheriff came on to be heard, the 
movants read the affidavits, and insisted upon a rule absolute 
against the sheriff, and for an order for immediate posesses- 
sion of said premises. Mrs. Whitely’s attorneys produced 
said bill and answer, and said that she could not be ejected 
as an intruder from said premises. 

The Court refused to make the rule absolute or to grant 
the order for possession, upon the ground that the same mat- 
ters were pending in equity, in said bill, and because of the 
equity set up by said answer. Wyley’s attorney assign said 
refusal as erroneous, saying that the Court erred in holding 
there was any equity in said answer, in considering said bill 
and answer at all, especially after its attempted dismissal, 
and in giving them such effect as to stop said original process 
under the affidavit. 


GrorcE W. Warwick, Vason & Davis, for plaintiff in 
error, cited as to duty of sheriff, Code, section 4000; Cardin 
vs. Standley, 20 Ga. R.; Hass vs. Gardner, 36 Ga. R., 477; 
Perry vs. Martin, 26 Ga. R., 436. 


W. A. Hawkins & S. H. Hawkins, for defendant in 
error, 
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Brown, C. J. 


1. After Wyley had commenced proceedings against Mrs. 
Whitely, as an intruder, under section 4000 of the Revised 
Code, he sold the premises in dispute to Alston, who filed 
his bill against Mrs. Whitely, e¢ al., on the equity side of 
the Court. She answered the bill, and set up equities in her 
own favor. Alston then moved to dismiss his bill. Her 
counsel objected on the ground that she had aright toa 
hearing on the equities set up by her answer. The Court 
sustained the objection and refused to dismiss the bill, which 
decision was not excepted to by Alston. The case was, there- 
fore, still pending in equity, and that Court having obtained 
jurisdiction and control of it, has a right to hold it for adju- 
dication. 

2. While the case was still pending in equity between 
Wyley’s vendee and Mrs. Whitely, Wyley came into Court 
and moved a rule against the sheriff, to compel the sheriff to 
dispossess Mrs. Whitely, and put him in possession, on ac- 
count of a defect in Mrs. Whitely’s affidavit, filed in the 
proceeding instituted by him against her, as an intruder. 
The Court refused to make the rule absolute, and this ruling 
is excepted to. We think the Court did right. The case was 
still pending in equity. That Court having obtained control 
of it, will administer equity to all the parties, and it would be 
improper for the Court of common law to interfere, and by 
its order change the possession of the premises, from one 
claimant to the other, on account of a technical defect in the 
original proceedings at law, before the decision of the Court. 
of equity has settled the rights of the parties. 

Judgment affirmed. 
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THE Strate ex rel of JAMES J. WARING, plaintiff in error, vg, 
THE GroreiA Mepicau Socrery, defendant in error, 


1, Where a voluntary society applies for a charter and is incorporated 
to promote its objects, the acceptance of the charter subjects it to the 
supervision of the proper legal authorities having jurisdiction in such 
cases. 

2. The Georgia Medical Society is a private civil corporation, and the 
corporators have a property in the franchise, of which they cannot be 
deprived without due process of law. 

8. The ninth by-law of this corporation is a legal and proper one, in view 
of the objects of the society ; but the society has not an uncontrollable 
discretion in its construction and enforcement. When a proper case 
is made the Courts are to construe it, and judge of the legality of the 
action of the society under it. 

4, The Superior Court of Chatham county, where this corporation is 
located, has the visitorial power over it, with authority to redress any 
wrongs which the corporation may inflict upon its members. 

5. Where a corporator has a clear legal right, which has been violated 
by the corporation, and he has no other adequate legal remedy, he is 
entitled to relief by mandamus.” 

6. The record in this case shows that the society censured Dr. Waring 
for doing that which the law not only authorizes but encourages, and 
the return to the mandamus nisi shows no sufficient cause for his 
expulsion. He is, therefore, entitled toa peremptory mandamus com- 
manding and compelling the society to restore him to all his rights and 
privileges as a corporator. 


Mandamus. Decided by Judge ScutEy. Chatham §Sn- 
perior Court. January Term, 1869. 


James J. Waring filed in the Superior Court of Chatham 
county his petition for a writ of mandamus, with certain 
exhibits and affidavits, averring the following facts: * * * 
* * By an Act of the General Assembly of the State of 
Georgia, assented to December 12th, 1804, “The Georgia 
Medical Society ” was duly incorporated for the purposes in 
said act mentioned, and with the powers and _ privileges 
therein specified. The principal place of business of said 
corporation is in the said county. On the twenty-ninth day 
of August, 1868, being a regular graduate of medicine, a 
practicing physician in the said county, and a member and 
corporator of the said “The Georgia Medical Society,” and 
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entitled by law to all the rights, privileges and franchises of 
a corporator of said corporation, he was served with charges 
and specifications. At a regular meeting of the said corpora- 
tion, on the second day of September, 1868, the committee, 
whose names were signed to said charges and specifications, 
made a report of their action; at said meeting Waring ex- 
cepted to said charges and specifications, as being contrary to 
law, and it was determined by the said corporation that the 
committee give the names of parties referred to in said charges 
and specifications. 

At a subsequent meeting of the said corporation, on the 
30th day of September, 1868, Waring was tried for the mat- 
ters contained in said charges and specifications; he again 
excepted to the right of the corporation to try him as afore- 
said, and the corporation found him guilty as follows: 

Specification Ist, charge 1st, guilty ; specification 2d, charge 
Ist, guilty; charge Ist, guilty; specification 1st, charge 2d, 
guilty ; specification 2d, charge 2d, guilty ; charge 2d, guilty. 
And not guilty as follows: Specification 3d, charge 2d, not 
guilty. 

A vote for his expulsion from said corporation having then 
been defeated, it was moved and carried that he be notified 
by a committee appointed for that purpose, that, after due 
deliberation, he had been found guilty of the charges and 
specifications as above stated ; he considers this deliberate 
action of the society as the gravest censure ; notwithstand- 
ing this decision of the said corporation, it was further moved 
and carried, that he be brought before the society, informed 
of the decision, and censured by the president. To this last 
censure he objected, and left the room in which the meeting 
was being held, but returning in a few moments, stated that 
after considering the matter he would receive the censure. 

At the next regular meeting of said corporation, on the 
seventh day of October, 1868, it was resolved that the pres- 
ence of Waring being detrimental to the interest of the society 
he be requested to tender his resignation on or before the 
next regular meeting of the same, which proposition he de- 
clined ; at the meeting thereafter of the said corporation, on 
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the 14th day of October, 1868, the following preamble 
and resolutions were offered and passed, viz : 


“ Whereas, at a meeting of the Georgia Medical Society, 
held on October, 7th, 1868, at the residence of Dr. J. B, 
Read, a resolution was passed by over two-thirds of the 
members present, to-wit: that the presence of Dr. J. J, 
Waring being detrimental to the interest of this society, he 
is hereby requested to tender his resignation on or before the 
next regular meeting of the same: And whereas, the said 
Dr. J. J. Waring has declined to comply with the request: 
And whereas, at the meeting of the Georgia Medical Society, 
held at the residence of Dr. R. P. Myers, on the 2d Sep- 
tember, 1868, and again at the meeting of the Georgia Med- 
ical Society, held at the residence of Dr. Wm. Duncan, 30th 
September, 1868, he, the said Dr. J. J. Waring did behave 
discourteously to the society, and in such a manner as would 
render him ineligible to membership, and has rendered him- 
self obnoxious to two-thirds of the members of the society ; 
therefore, be it 

Resolved, That at a meeting of the Georgia Medical Socie- 
ty, to be held 18th November, 1868, the Georgia Medical 
Society will, for the foregoing reasons, vote upon expelling 
Dr. J. J. Waring from the society: Provided, however, that 
Dr. J. J. Waring shall be permitted to resign at any time 
before that day. 

Resolved, That the Secretary be ordered to hand Dr. J. J. 
Waring a copy of these preambles and resolutions on or be- 
fore Saturday, the 17th inst.” 


Said preamble and resolutions, certified by the Secretary, 
were handed to Waring, and in reply thereto he addressed a 
communication to the President and members of the Georgia 
Medical Society, stating, among other things, that he could 
not resign his membership, and do voluntarily that which he 
had struggled through every species of mortification to pre- 
vent, because membership of the said corporation, according 
to the Constitution and By-laws aforesaid, was necessary to 
his regular standing as a physician in the city of Savannah 
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and elsewhere, and to the full and complete enjoyment of the 
benefits and rights in the pecuniary emoluments arising from 
the practice of his said profession, and disclaimed all inten- 
tional discourtesy to the society or its members, and protested 
against the irregularity and illegality of the course resolved 
upon as set forth in the said preamble and resolutions. Said 
communication was read at the meeting of the corporation 
held October "28th, 1868, was received, placed upon file 
among the records, and Waring was notified of the action 
taken. At the meeting of said corporation, on the said 18th 
day of November, 1868, Waring, by a written communica- 
taon, informed the corporation that he was absent in conse- 
quence of severe indisposition, disclaimed any intentional dis- 
courtesy to the society, and protested against any proceedings 
upon the resolutions as aforesaid, as unlawful and unjust, 
which communication was spread upon the minutes; then a 
vote was taken and carried, that the preamble, charges and 
resolutions of October 14th, 1868, be confirmed ; and then a 
vote was taken and carried upon expelling Waring from 
membership of said society, and he was expelled and de- 
prived of his right, privilege and franchise of a corporator 
as aforesaid, by a vote of the members of said corporation. 

He became a member and a corporator of said corporation 
in the year 1863, and paid the initiation fee established by 
the said by-laws, and has paid the annual taxes and various 
assessments required of him from time to time; the privilege 
and franchise of membership is of great pecuniary value to 
him, as it entitles him to the use of the library, composed of 
medical and scientific standard works and periodicals, and 
the surgical and anatomical specimens, the property of said 
corporation, and is necessary to his regular standing as a 
practitioner of medicine, and to the full and complete enjoy-- 
ment of the benefits and rights in the pecuniary emoluments 
arising from the practice of his said profession ; and said ac- 
tion of “The Georgia Medical Society” in expelling him as 
aforesaid from membership, and depriving him of his right 
and franchise as a corporator in said corporation is unconsti- 
tutional and contrary to law. 
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He has distinctly and expressly demanded that “The 
Georgia Medical Society” should admit, restore and rein- 
state him to the privilege of membership, and to his right 
and franchise of a corporator in said corporation, from which 
he was illegally expelled as aforesaid, and “The Georgia 
Medical Society ” has refused to do so; he is legally entitled 
to be admitted, restored and reinstated as aforesaid, and has 
no other specific legal remedy for the legal rights aforesaid 
except the writ of mandamus to compel “The Georgia Medi- 
cal Society” to perform its official duty, and to restore and 
reinstate him to the privilege, right and franchise of a mem- 
ber and corporator of said corporation. 

Therefore, he prayed that the State’s writ of mandamus be 
issued, directed to “The Georgia Medical Society,” com- 
manding it to admit, restore and reinstate him in and to his 
privilege, right and franchise of a member and corporator of 
said corporation, or in default or refusal to do so, to show for 
cause, some good and sufficient excuse to the contrary thereof, 
and why the said duty has not been performed and dis- 
charged. 

The Act of Incorporation alluded to is in these words: 


“An Act to incorporate the Georgia Medical Society. 


Wuenreas, Noble Wimberly Jones, President; John Irvine, 
Vice President; John Grimes, Secretary; Lemuel Kollock, 
Treasurer ; John Cumming, James Ewing, Moses Sheftall, 
Joshua E. White, William Parker, Thomas Schley, George 
Jones, George Vinson Proctor, Henry Bourquin, Thomas 
Young, Jun., Peter Ward, William. Cocke, James Glenn, 
and Nicholas S. Bayard, have by their petition represented, 
that they have associated in the city of Savannah, under the 
style and name of “The Georgia Medical Society,” for the 
purpose of lessening the fatality induced by the climate and 
incidental causes, and improving the science of medicine, 
and in order to insure and establish their said institution in 
a permanent and effectual manner, so that the benevolent and 
desirable objects thereof may be executed with success and 
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advantage, have prayed the Legislature to grant them an act 
of incorporation. 

Section 1. Be it enacted by the Senate and House of Repre- 
sentatives of the State of Georgia in General Assembly met, and 
by the authority of the same, it is hereby enacted, That the 
several persons hereinbefore named, and others who are, or 
may become members of the said society respectively, the 
officers and members thereof, and their successors, shall be, 
and are hereby declared to be a body corporate in name and 
deed, by the style and denomination of “The Georgia Med- 
ical Society,” and by the said name and style, shall have 
perpetual succession of officers and members, and a common 
seal to use; and shall have power and authority to make, 


alter, amend and change such by-laws as may be agreed on | 


by members of the same: Provided, such by-laws be not 


repugnant to the laws or the constitution of this State, or 


the United States. 


Src. 2. And be it further enacted, That they shall have ~ 


full power and authority, under the style and name of the 
Georgia Medical Society, to sue for, in the name of their 
President and Vice President, for the time being, and recover 
all such sum or sums of money, as are, or hereafter may 
become due the said society, by any name and style whatever, 
in any court of law, or at any tribunal having jurisdiction 
thereof; and the rights and privileges of the said society in 
any court, or at any tribunal whatever, to defend, and also 
to receive, take and apply such bequests or donations as may 
be made, to and for the uses and purposes intended by the 
said society, and shall be, and are hereby declared to be vested 
with all the powers and advantages, privileges and immuni- 
ties of an association or society of people incorporated for 
the purposes and intentions of their said association. 

Sec. 3. And be it further enacted, That this act shall be, 
and is hereby declared to be deemed and considered a public 
act, to all intents and purposes whatever. 

Assented to December 12, 1804. 


Bet Pe eee an 
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So much of the Constitution as throws light on this contro- 
versy is as follows: 


“ArtTIcLE IT. This society is established in the city of 
Savannah for the advancement of medical science and the 
cultivation of professional and social intercourse and good 
feeling among its members. 

“ ArTICLE III. The resident members of this society shall 
be composed of regular graduates of medicine, and shall be 
gentlemen of respectable social position. 

“ ArTICLE VIII. With a view to the collection of an ex- 
tensive library, composed of medical and scientific standard 
works and periodicals, the members of this society will exert 
themselves to obtain contributions of books on medicine and 
its correlative sciences. 

‘‘ ARTICLE IX. With a view to preserve for the use of 
the profession large numbers of surgical and anatomical 
specimens, the members of this society will exert themselves 
to obtain contributions of such specimens for the establish- 
ment of an extensive museum.” 


The By-laws touching this question were as follows: 


“ ArTICLE VII. No member of this society shall consult 
with or recognize as a regular practitioner of medicine, any 
physician who shall have become a resident practitioner for 
two months and shall have failed to become a member of the 
society. 

ARTICLE IX. Any member who shall be guilty of un- 
gentlemanly conduct during the session of the society, or 
who shall conduct himself, out of the society, in such a man- 
ner as would render him ineligible to membership, shall be 
expelled from the society according to the wishes of two- 
thirds of the members of the society present, provided that 
_in every instance specific charges be set forth and handed to 
, the individual at least one month before the society takes ac- 
tion thereon.” 


EE eOUOO 
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The charges and specifications presented against Dr. Wa- 
ring were as follows : 


“ Charge 1. That Dr. James J. Waring has forfeited his 
position as a gentleman of respectable social standing. (Art. 
III. Constitution Georgia Medical Society.) 

Specification 1. In that the said Dr. James J. Waring, on 
or about the 19th August, 1868, did become the surety on the 
bond of one Richard W. White, a person of color, now under 
indictment before the grand jury for larceny, elected Clerk 
of the Superior Court of Chatham county, in opposition to 
the wishes of the entire respectable community, thereby facil- 
itating the qualification for office of said disreputable person 
and causing the removal of a responsible and respectable 
citizen. 

Specification 2. In that the said Dr. James J. Waring, on 
or about the 8th, 10th, 12th and 14th days of August, 1868, 
did voluntarily become surety on the bonds of Henry Broom, 
Josiah Grant, David DeLyon, and William Mitchell, per- 
sons of color, charged with inciting a riot, and threatening 
the life of an old and unoffending citizen, thus upholding 
persons whose seditious characters endanger the peace of the 
community. 

Charge 2. That, the said Dr. James J. Waring has con- 
ducted himself in such manner as would render him inel- 
igible to membership. (Art. IX, By-Laws Georgia Medical 
Society.) 

Specification 1. In that the said Dr. James J. Waring, on 
or about the 19th August, 1868, affiliating with depraved 
and disreputable persons, became surety on the official bond 
of one Richard W. White, a person of color, elected by negro 
votes, in opposition to the votes and wishes of the entire 
respectable community, thereby facilitating his induction into 
office, and causing the removal of the old incumbent, a highly 
respectable citizen. 

Specification 2. In that the said Dr. James J. Waring, on 
or about the 8th, 10th, 12th and 14th August, 1868, did 
become surety for Josiah Grant, David DeLyon, Henry 
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Broom and William Mitchell, persons of color, charged with 
riotous conduct, and with threatening the life of a citizen, 
without provocation, and thus keeping at large in the com- 
munity persons seditious and pestilent, who endanger the 
peace of the community. 

Specification 3. In that the said Dr. James J. Waring did 
furnish a Dispensary prescription to a person, and subse- 
quently (or at that time) charged the patient for the medicine 
which was allowed gratis by the city. 

Specification 4. In that the said Dr. James J. Waring did 
hold a medical consultation with a physician in the city, and 
whom he knew not to be a member of the Georgia Medical 
Society, and in violation of the rule thereof.” 


Mandamus nisi issued, and to it “ The Georgia Medical 
Society ” made the following answer : 


The said Georgia Medical Society, although incorporated 

by the Act of the General Assembly of the State of Georgia, 
is, by its constitution, only incorporated for private purposes,) 
that is to say, for the advancement of medical science and 
the cultivation of personal and social intercourse and good 
feeling among its members; and that, such being alone the 
objects of the said Georgia Medical Society, this honorable 
Court hath no jurisdiction to interfere with or control the 
action of said society with reference to the expulsion of the 
said James J. Waring therefrom ; and this respondent demurs 
and excepts to the jurisdiction of the Court upon the matters 
and causes in the petition of the said James J. Waring set 
forth, and prays that the said rule nisi may be discharged. 

And this respondent insisting on the want of jurisdiction 
in the Court to control the action of the Georgia Medical 
Society in the premises in the petition of the relator set forth, 
and not waiving the same for further cause to said rule, 

shews that by the ninth by-law of said Georgia Medical 
Society, which by-laws were of force, and assented to by the 
said James J. Waring at the time he became a member of 
said society, any member of said society who should be guilty 
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of ungentlemanly conduct during the session of the society, 
should be expelled from the society, according to the wishes 
of two-thirds of the members of the society present: provided 
that in every instance specific charges be set forth, and handed 
to the individual member at least one month before the suciety 
take action thereon ; and that the said James J. Waring was 
guilty of ungentlemanly conduct during the session of the 
society, on the second. day of September, eighteen hundred 
and sixty-eight, and again on the thirtieth day of September, 
in the year eighteen hundred and sixty-eight, and that notice 
of such specific charges for such conduct were set forth, and 
handed to the said James J. Waring, and he was duly noti- 
fied that such charges would be acted upon on the eighteenth 
day of November, in the year eighteen hundred and sixty- 
eight, said notice having been served upon the said James 
J. Waring one month prior to said eighteenth day of Novem- 
ber, in the year eighteen hundred and sixty-eight, and the 
said James J. Waring having shewn no reason satisfactory 
to the society for his conduet aforesaid, he was, on said 
eighteeuth day of November, in the said year eighteen hun- 
dred and sixty eight, duly and lawfully, in accordance with 
the constitution and by-laws of said society, found guilty 
and expelled therefrom ; and to these matters of fact this 
respondent prays that they may be enquired of by the country. 

And further, this respondent not waiving the want of juris- 
diction of this honorable Court, but insisting as aforesaid, 
saith that the said James J. Waring, by reason of such ex- 
pulsion from said society, is not in any way prevented from 
practising his profession as physician, and collecting his fees 
and charges therefor, and this fact the respondent prays may 
be enquired of by the country. 

And for further answer to the said rule, this respondent, 
not waiving the want of jurisdiction of the Court, saith that 
it hath no surgical and anatomical specimens, and that the 
library is composed of some fifteen or twenty volumes, and 
some plates, of not more than $125 00 in value, said books 
being such as are ordinarily in the private library of the 








— 
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medical practitioner. And these facts the respondent prays 
may be inquired of by the country. 


And upon the coming in of said answer, Waring, by his 
counsel, moved the Court to quash or overrule said answers 
as insufficient, and to grant him a peremptory mandamus; 


upon which motion, after argument had, the Court overruled 
' the motion, deciding as is stated in the assignment of errors, 


Waring’s attorneys sued out their bill of exceptions aver- 
ring that the Court erred: 

1. In deciding that Waring had no vested rights as a 
member and corporator of the “Georgia Medical Suciety,” 

2. In deciding that Waring had no property in the “Geor- 
gia Medical Society,” because he had no rights which he 
could buy or sell, or bequeath, or transmit. 

3. In deciding that Waring had not such a property in 
the “Georgia Medical Society ” as was protected by the clause 
of the Constitution of the United States and State of Geor- 
gia, declaring that ‘‘no person shall be deprived of his pro- 
perty without due process of law.” 

4, In deciding that the said society has no right to acquire 
property otherwise than by bequest or donation. 

5. In deciding that the right of said society to acquire 
property was not “property” in the relator, inasmuch as 
the property acquired must be obtained and held for the pur- 
poses of the incorporation, as set forth in the “ Act of In- 
corporation.” 

6. In deciding that the franchise of*membership in said 
corporation is not “ property.” 

7. In deciding that if relator had a vested right of prop- 
erty in said corporation it was ascertainable, and could be 
recovered by an action at law. 

8. In deciding that mandamus was not the proper remedy 
to enforce relator’s rights, or to restore him to membership 
in said corporation. 

9. In refusing the application for a peremptory mandamus. 
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HartripGE & CuHIsHoLM, for plaintiff in error, made the 
following points: See Act of Incorporation for the legal 
character of the defendant. It is a private civil corporation: 
See Act of Incorporation. The College of Physicians in 
London, incorporated for the purpose of improving the 
science of medicine, held to be a private civil corporation: 1 
Blackstone’s Com., Marg. p. 471. This Medical Society, 
though a private corporation, has for its objects matters of 
public interest—for the public have an interest in the im- 
provement of the science of medicine and the lessening of 
the fatality induced by climate and incidental causes: 4 
Burr., 2186-7-8 ; Dr. Askew’s case. The Legislature de- 
clares the Act of Incorporation to be a public act, thus 
declaring their opinion that the public were interested: See 
Public and Private Acts, 1 Blackstone’s Com. This, then, 
being a private civil corporation, it is subject to no visitorial 
power save that of the Superior Court of this county, which 
is the same as the King’s Bench in England, “ where, and 
where only, all misbehaviours of this kind of corporations 
are inquired into and redressed and all their controversies de- 
cided:” 1 Blackstone’s Com., Marg. p. 481; 2 John. Chan. 
R., 335, ete. (Kent’s decisions). But, if this be a private 
eleemosynary corporation, the original founders, becoming 
themselves the corporators, and having no one to visit, can 
not be both visitors and visited, but are subject to the laws 
of the land administered by the courts: Darmouth College, 
4 Wheat., 674-5; Plainfield Academy, 6 Conn., 544-5. 
Each individual member of a corporation is said to have a 
franchise or freedom: 2 Blackstone’s Com., Marg. p. 37. A 
franchise is property; it is an incorporated hereditament: 2 
Blackstone’s Com., Marg. p. 21. The privilege of member- 
ship or franchise in a corporation is property, and valuable 
though it have no market value: 4 Wheat., 699. 657. 

If the relator has been deprived of this franchise, his prop- 
erty, he has a clear legal right to be restored, unless he has 
beeen legally expelled. /And this can only be attained by 
compelling the Georgia Medical Society, in its corporate and 
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oficial capacity, to restore to him the rights, privilege, and 
franchise of a corporator. To accomplish this, mandamus jg 
the remedy: 20 Pick, 495; 2 Burr, 1045; 3 Burr, 1265, 
4 Bacon Abg., p. 500; Con. of Geo., p. 13; Code, 3142; 1st 
Cranch, 168—U. 8S. Supreme Court. All corporate duties 
are official duties in the meaning of the Code, for in another 
section it declares that every corporation acts through its 
officers : Irwin’s Code, sec. 1679; Ang. & Ames, sec. 696-7, 
8th ed. 

Section 3143 of the Code, which says that mandamus does 
not lie as a private remedy between individuals, does not 
mean that it will not lie between an individual and a corpor- 
ation. Section 5 of the Code, which says the word person, 
when used, shall mean corporation, does not say when the 
word individuals is used it shall mean corporations ; and the 
use of the term individuals instead of person, proves that the 
legislature drew the distinction. Besides, such a reading 
would make it applicable equally to public and private cor- 
porations. 

The writ is not limited to public corporations. See Angel 
& Ames on Private Corporations, chapter on mandanvs, and 
all the cases cited by relator. 

Nor is it limited to the enforcement of public rights. For 
it lies to be restored a member of a church; Green vs. Afri- 
can Methodist Church: 1st Serg’t & Rawle, 254. It lies 
to restore members of private corporations for charitable pur- 
poses: Com. vs. St. Patrick’s Society, 2 Binney, 448; Com. 
vs. Penn. Ben. Ins., 2 Serg’t & Rawle. It lies to restore a 
corporator of a private academic corporation, though no emol- 
uments were attached: Fuller vs. Plainfield School, 6 Conn., 
532. It lies to restore a doctor to the college of physicians 
to the franchise of membership, though not to the corporate 
offices, Dr. Goodard’s case: 4 Bacon’s Abr., 507. It lies 
to admit one who has been found eligible to the college of 
physicians, which Blackstone has said, as above, to be a pri- 
vate civil corporation ; and in this case Lord Mansfield said 
the respondent was a corporation, and, therefore, the Court 
had jurisdiction, Dr. Askew’s case: 4 Burr, 2186-7-8. It 
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lies to compel a private corporation, the Savannah and Ogee- 
chee Canal Company, to execute a contract and build a bridge 
over a private road for private use: 26 Ga., 665. And in 
case of a bank, a private corporation: 12 Ga., 178. The 
performance of a corporate function is a duty not to be de- 
manded by action, but compelled by mandamus: 2 Sel. N., 
P. 1083—note, late edition; 5 Watts, 152; 4 Ga. 44. It 
lies when there is a right and no other specific and adequate 
legal remedy : 3 Burr, 1267; 4 Ga., 117; 12 Ga., 178; 26 
Ga., 665. The remedy to prevent mandamus must be at 
law: Ang. & Ames, 711; 3 Term, 651; 10 Wend., 293; 1 
Cow., 423; 12 John., N. Y., 414. The remedy to deprive 
one of the writ of mandamus must be adequate and specific: 
Angel & Ames on Cor., sec. 712; 26 Ga., 676. 
Ungentlemanly conduct is not sufficient excuse for not res- 
toring him or proper for expelling him. The difference be- 
tween amotion which relates to the removal of corporate officers 
and disfranchisement, which is the taking away of the fran- 
chise, the property of the corporator : 2 Kent, 298 ; Wilcock on 
Mun. Cor., 150; Grant on Cor. In a corporation of this 
kind, and particularly where there is joint property, a cor- 
porator can not be disfranchised unless the authority is ex- 
pressly given in the charter: 2 Kent, 298; Dartmouth Col- 
lege, 4 Wheat., 675-6; Bowdoin College, 1 Sumner, 301; 
Plainfield Academy, 6 Conn., 545-6; 2 Raymond, 1566; 
Ang. & Ames on Cor., chap. 12, secs. 408 and 409, 8th ed. 
The incidental or implied power of amotion has been de- 
termined to exist for three causes: 1st. Where the officer 
has been guilty of some offence which is infamous and has 
been convicted by a jury. 2d. Where he has been guilty of 
some offence against his oath of office and duty as a corpora- 
tor. 3d. Where he has been guilty of an offence of a mixed 
nature, that is infamous and against his duty as a corporator, 
such as bribery: 2 Esp. N. P., 317-19; 1 Burr, 538; 2 Bin- 
ney, 448. The cause returned, “ungentlemanly conduct,” 
does not come within either of.the above. Reliance is placed 
upon a by-law, which the society has no authority to make, 
to sustain the return. 1st. Because there is no such power 
Vou, xxxvu1—40. 
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to make such a by-law expressly conferred in the charter; 
see cases above cited. 2d. Because, when the authority jg 
incidental or implied, it must rest in the whole body, and this 
by-law gives the power to two-thirds present, when a ma- 
jority of the whole must do it: 8th Term, 3852; 10 Mood, 
76; Cowper, 503. 3d. The by-law creates a forfeiture, and 
is void: 1 Bishop Crim. L., sec. 58. 4th. The by-law is 
highly penal, and must be tested by the law relating to such 
statutes: 1 Bishop Crim. L., sec. 55. It does not define un- 
gentlemanly conduct, and therefore does not prescribe a rule 
of conduct: 1 Black’s Com., Marg. p. 44-60. It is void for 
ambiguity : 1 Bishop Crim. L., sec. 55. 

The society may construe anything to be ungentlemanly 
conduct: Eden on Penal Laws, 309. Whenever the society 
interprets this by-law, and makes that punishable which the 
law previously permitted, they make the by-law ex post facto: 
Eden on Penal Laws, 309. The manner of construing this 
by-law enables the society to legislate upon the social status 
of the citizen, and to punish for opinions, which is unconsti- 
tutional: See Constitution of Georgia, secs. 9,10. This by- 
law takes away the property of relator without due process 
of law, and is void: Cons. of Ga., p. 1, sec. 111. If the by- 
law is, then, illegal, all action under it is illegal, and the 
mandamus should be made at once peremptory: 2 Binney, 
448; Ist Black.’s Comm., 476, Marg. p. But if the by-law 
should be held legal, the return under it is still insufficient. 
Ist. Because it does not state that every individual member 
was summoned for that purpose ; 2 Burr, 723; 1 Stra., 1051; 
2 Burr, 738; Tappan on Mand., Marg. p. 201. 2d. The 
return should set forth all necessary facts precisely, to show 
that the person was removed ina legal and proper manner and 
for legal cause; it is not sufficient to set out conclusion only: 
2 Burr, 731; 2 Esp. N. P., 682; 1 Serg’t & Rawle, 255. 

A return in too general terms is bad, as to say that the 
party had absolutely refused to obey rules and orders without 
saying what these rules and orders were: 2 Lord Raymond, 
1564; 2 Esp. N. P., 683. A return for neglect of duty has 
been held to be bad, without stating the particular instances 
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of neglect, that the Court may judge: 1 Stra., 58; 2 Esp. 
N. P., 683; Tappan on Mand., Marg. p. 199. A return 
which does not contain the specific charges and specifications 
is bad: Angel & Ames on Corg top page 597, 2d edition ; 6 
Serg’t & Rawle, 476. If this return is not good, it should 
he quashed, and the peremptory mandamus awarded: Tap- 
pan on Mand., 358-9, Marg. p.; 2 Burr, 723; 2 Term, 181; 
3 East., 188; 8 Term, 353; Ist Serg’t & Rawle, 255; 2 
Serg’t & Rawle, 141; 2 Binney, 449-450; 6 Conn., 543. 
Strictness not dispensed with in a return by the Statute of 
Ann: Tappan on Mand., top page 394. If the return is 
insffiucient there is nothing to submit to a jury. 

But if this return is to be considered with the petition, 
and we are to look to it for an explanation of the words 
specific charges, there is still no dispute about facts, for the 
petition then. constitutes the return. No matter what they 
may be called, whether ungentlemanly conduct or any other 
‘name, it is the substance, the specifications, not the charge, 
which makes the offence: O'Halloran vs, State of Georgia, 
31 Ga., 206. Nor do they come under any one of the heads 
above mentioned, for which a corporation can exercise the 
incidental power of amotion even. The act is done malo 
animo in cases giving incidental power of amotion: 2 Esp. 
N. P., 318. To make a crime or an offence there must be a 
combination of act and intent: Code of Ga., sec. 4227. The 
malfeasance must be infamous, such as forgery, and a convic- 
tion for an assault is not enough to amove: 2 Esp. N. P., 
Marg. p. 677. The offence, if not infamous, must have 
some respect to the corporation that is detrimental to its 
liberties, privileges, or franchises: 2 Esp. N. P., marg. p. 
677, No. 3. Personal offence from one member to another, 
or a mere contempt of, or contemptuous words used to, the 
corporation or any member, not sufficient ground of amotion 
even: 2 Esp. N. P., Marg. p. 677, No. 3; Dr. Bentley’s case, 
1 Strange, 557. It is not sufficient to disfranchise: 2 Bin- 
ney, 448; 6 Conn., 544. 

The 9th by-law itself requires that specific charges and 
specifications be handed to the accused one month before 
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action, The record shows that the relator was found guilty 
the night the resolutions were introduced, when he was not 
present. His notice was that he would be expelled unless he 
resigned. This was clearly illegal, not simply irregular: 8 
Term, 352; T. U. P. Charlton, 235. The whole record 
shows that the action on the last charges or resolutions was 
but a reconsideration of the sentence passed upon relator 


_ after the trial upon the first charges, and, therefore, illegal 


and void. ‘The case is similar to the Commonwealth vs. the 
Guardians of the Poor: 6 Serg’t & Rawle, 469. The tray- 
erse of respondents must be confined to facts ; it cannot go to 
legal consequences: 2 Burr, 731, bottom of the page; Tap- 
pan on Mand., top page 593. Traverse of immaterial mat- 
ter is bad: Tappan on Mand., top p. 392. All material sug- 
gestions and allegations of the writ, which are not denied or 
traversed by the return, are in contemplation of law admit- 
ted by respondents: Tappan on Mand., top p. 392. 


Tuomas E. Loyp replied: 


This is strictly a private corporation. There is nothing 
like emolument or pecuniary interest to any of its members 
contemplated. It is entirely a voluntary society, and no one 
has a right to membership except he be duly elected by the 
ballots of two-thirds of the members. The charter of incor- 
poration from the State does not create this association. It 
existed before the charter. The charter gave it some privi- 
leges, but did not change the character of the association: 4 
Wheaton, p. 638. Such being the character of this corpo- 
ration, the courts will not interfere by mandamus, but leave 
its affairs under the control of its members: Tappan on 
Mandamus m. p. 137, 138, m. p. 216, 217; Carthew, p. 92; 
1 Modern, m. p. 83; 2. Shower, 178, 191; 2 Barn & Ald, 
622; 5 Barn & Ald, 899. What right did the relator ac- 
quire by becoming a member of the corporation? He did 
not obtain a license to practice as a physician, for that is 
given him by the laws of Georgia: Code, sec. 1416-1424. 
Nor does his expulsion in any way conflict with that right. 
The rule with reference to consultation gives no positive 
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right, it is only negative in its character. The return dis- 
closes that there are no anatomical specimens, and but a few 
books, or plates, for the deprivation of which, monetary 
damages may be assessed in an action at law: 7 East, 353. 

The rights then, if any, of which the relator has been 
deprived, are mere private rights, for which mandamus will 
not lie by the Code of Georgia: Code, secs 3143 and 5. But, 
allowing that the relator had rights, he was properly expelled 
under the by-laws, Article IX. We say that this is a good 
by-law, and one which thesociety had aright to pass: 7 T. R., 
278. The power of expulsion and disfranchisement is inci- 
dent to a corporation of this character, where no pecuniary 
interests are involved: 2 Kent Com., 297 , 1 Burrows, 539; 
Crabbe on Real Prop., 387. 

The party received full notice under the by-law, with an 
opportunity to defend, but contented himself with protesting 
against the action of the society. The offence with which he 
was charged, was committed in the face of the society, and 
he was properly expelled. But, if the validity of the by- 
law is doubtful, it does not lie in the mouth of the relator to 
say so. He joined the society under the by-law: 5 Bur- 
rows, 2761. If this be so, it answers the counsel’s argument 
with reference to the deprivation of property. The relator 
only took any property or franchise sub modo. He could 
hold it so long as he did not violate the constitution and by- 
laws of the society ; he consented to forfeit it if he did vio- 
late Article IX of the by-laws. Even if the proceedings 
have not been conducted with perfect regularity, still, if good 
cause for disfranchisement be shewn, the mandamus will not 
be granted: 2 Term, 177; 2 Cowper, p. 523. 


Browy, C. J. 


1. It was insisted, in this case, that the Georgia Medical 
Society was in existence long before it was incorporated, and 
that its objects were in no way changed by its application for 
may be very true, but its legal responsibilities were changed 
by the acceptance of the charter. While it remained a vol- 
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untary society, the courts had no jurisdiction over it, if it 
violated no law of the State, and its members had no prop- 
erty in their membership which the law could protect. But 
its acceptance of the charter subjected it to the supervision of 
the proper legal authorities having jurisdiction in such cases; 
4 Wheat., 674-5; 6 Conn., 544-5. 

2. When the voluntary society accepted the charter, it be- 
came a private, civil corporation, and the corporators, then 
in being, acquired a property in the franchise, and every per- 
son who has since become a corporator has acquired a like 
property. The property which the corporator acquires is not 
visible, tangible property; but it is none the less property, 
because it is invisible and intangible. It is not a corporeal 
hereditament; but it isincorporeal. Blackstone, in his Com- 
mentaries, volume 2, page 21, says: That incorporeal heredi- 
taments are divided into ten sorts; one of these consists of 
franchises. Bouvier, in his Law Dictionary, volume 1, page 
598, says the word franchise has several meanings, one of 
which he gives as follows: “It is a certain privilege con- 
ferred by grant from the government and vested in indi- 
viduals. Corporations or bodies politic are the most usual 
franchise known to our law.” The law books are full of 
the doctrine that persons may have a property in incorporeal 
hereditaments, franchises, etc. 

Property, says Bouvier, volume 2, page 381, is divided 
into corporeal and incorporeal. The former comprehends 
such property as is perceptible to the senses, as lands, houses, 
goods, merchandize and the like; the latter consists in legal 
rights as choses in action, easements and the like. Blackstone 
says, volume 2, page 37, it is likewise a franchise for a num- 
ber of persons to be incorporated and subsist as a body 
politic, with power to maintain perpetual succession, and to 
do other corporate acts, and each individual member of such 
corporation is also said to have a franchise or freedom. We 
think it well settled by these and other authorities, that a 
corporator in a private, civil corporation, has a property in 
the franchise, of which he can not be deprived without due 
process of law. 
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3. It was insisted by the learned counsel for the plaintiff 
in error, that the ninth by-law of this corporation,. is un- 
authorized by the charter, and that the corporation is not 
justifiable in expelling a member. for its violation, that to 
deprive a corporator of his property in the franchise under it, 
is to deprive him of his property without due process of 
law. We think the ninth by-law a proper one in view of 
the objects of the society, and we hold that the charter con- 
ferred upon the corporation the power to ordain and estab- 
lish it, and that they have the power to expel a member 
when a proper case arises under it. 

But we hold that the society has not an uncontrollable dis- 
cretion in its construction and enforeement. They cannot, 
under pretext of enforcing this rule, take personal or private 
revenge, or make it the instrument of religious intolerance, 
or political proscription. When a member feels that he is 
aggrieved or injured by the illegal or oppressive action of the 
body, it is his right to appeal to the Courts for redress and 
protection; and it is the right and duty of the Court to 
investigate such charges, when properly before it, and to 
judge of the legality of the action of the society in expelling 
a member or depriving him of any other legal right. 

4, The rule of law on this subject is thus stated by Judge 
Blackstone, volume 1, page 381. The king being thus consti- 
ted by law, visitor of all civil corporations, the law has also 
appointed the place where he shall exercise this jurisdiction, 
which is the Court of King’s Bench, where, and where only, 
all misbehaviors of this kind of corporations, are inquired 
into and redressed, and all their controversies decided. In 
this State the same visitorial power of correcting the misbe- 
haviors of these corporations, and deciding their controver- 
sies, is vested in the Superior Courts of the counties where 
they are located, which, in England, belongs to the King’s 
Bench. See 5 John. Ch. R., 335. 

It was contended, with much zeal and ability, by the able 
counsel for the defendant in error, that mandamus is not the 
proper remedy, even if we admit that the rights of Dr. War- 
ing have been infringed, or that he has been deprived of them 
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by the illegal action of the society. The rule, as laid down 
by this Court in a number of cases, is that a person having a 
clear legal right under the laws of this State, is entitled to 
the writ of mandamus, if he has no other remedy to enforce 
it: 4 Ga., 26 and 116; 12 Ga., 170; 26 Ga., 665. 

But it is insisted that the Code, section 3143, has changed 
this rule, and that mandamus does not now lie as a private 
remedy between individuals to enforce private rights. We 
do not think this section of the Code was intended to deny 
the writ to the corporator, who is deprived of this rights by 
the corporation, when he has no other adequate remedy for 
their enforcement. A corporation having been created, in- 
vested with certain powers, and charged with certain duties 
to be performed for the benefit of the public, is not a private 
individual, in the sense of the word as used in said section of 
the Code, and a corporator whose rights are withheld or vio- 
lated by the corporation, who is without other remedy, is 
entitled to the writ. 

In the Commonwealth ex rel., etc., vs. The Mayor of Lan- 
caster, 5 Watts, 152, Gibson, C. J., says: “ An action to 
enforce the right could not be maintained against the corpor- 
ation because performance of a corporate function is not a duty 
to be demanded by action; and unless recourse could be 
had to the functionary in the first instance, the relator might 
have a cause for redress without a remedy.” See 4 Ga., 44. 

Here the discharge of a corporate duty is treated as an 
office or function, and the corporation as a functionary. In 
this sense, no doubt, the legislature, inthe adoption of the 
Code, intended to treat them. 

The object of this society, as cited in their charter, was 
“for the purpose of lessening the fatality induced by climate 
and incidental causes, and improving the science of medicine.” 
The whole community have an interest in the success of this 
laudable undertaking ; and if the functions conferred by the 
charter, for the benefit of the public, are not faithfully per- 
formed, aid oae of the corporators, who has ao other ade- 


quate redress, is injured by the conduct of the corporation 
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(the functionary,) the Courts will grant him relief by manda- 
mus. 

6. The record in this case shows no sufficient cause to 
justify the society in expelling Dr. Waring from his rights 
and privileges as a corporator. He was expelled for doing 
that which the law of this State not only authorizes but en- 
courages. His offending consists in the fact that he became 
one of the sureties on the official bond of a colored citizen of 
his county, who had been elected Clerk of the Superior Court 
of the county, by a majority of the legal votes cast at the 
election for that office, and in the further fact that he became 
surety on the bonds of certain other colored citizens who were 
charged with the offence of riot, for their appearance at Court 
to answer the charge as the law directs. The very fact that 
the law requires the Clerk of the Superior Court to give 
bond and security for the faithful discharge of his duties, is 
sufficient to justify any citizen of the county in becoming one 
of his sureties, and to protect him in contemplation of law, 
from the imputation of having forfeited his position as a gen- 
tleman by so doing. 

Again, it is not the object of law to punish citizens of this 
State, whether white or black, by imprisonment, for offences 
of which they have never been convicted. When they are 
charged with violations of the Penal Code, the requirement of 
the law is, that they appear at the proper time and place, and 
answer the charge; and to secure such appearance, they are 
required to give bond and security, and it is only on failure 
to give the bond, that they can be imprisoned. As innocent 
persons are often confined in prison under charges, because of 
their inability to give bond, the law favors bail whenever 
the offense is, by law, bailable. And the law favors this 
even in the case of the guilty, till the trial. This is not 
only best for the public, as it saves the tax-payers the expense 
of keeping them in jail, but it is just to the accused, who 
receive the legal punishment for their crimes, if guilty, under 
the sentence of the Court afte: legal conviction. How then 
does a citizen forfeit his corporate rights as a member of a 
civil corporation, or his position as a gentleman, by doing an 
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act that is not only encouraged by the laws of his State, but 
is a positive public benefit ? 

But it is said Dr. Waring was not expelled for becoming 
surety on the bonds above mentioned, but for ungentlemanly 
conduct in the presence of the society. What ungentlemanly 
conduct? The ninth by-law requires that “specific charges” 
be set forth and handed to the accused at least one month 
before the society takes action thereon. What specific charges 
of ungentlemanly conduct in presence of the society, were 
ever handed to Dr. Waring? What did he say or do in 
presence of the society, to forfeit his position as a gentleman? 
The record is silent. That silence is significant. That which 
is material and is not averred by the society in their answer is 
presumed not to exist. No ungentlemanly conduct in pres- 
ence of the society is set forth in their response, and this 
Court must presume none existed. 

Dr. Waring was convicted of the charges first mentioned, 
in reference to the suretyship, and brought formally before 
the society, and censured. To this illegal and unauthorized 
proceeding he submitted. But, not satisfied with this, at 
the next meeting of the society, he was again brought up, 
and his resignation demanded, and he was given till the sue- 
ceeding meeting to comply with the imperious and unauthor- 
ized demand. This he declined to do. And a preamble and 
resolutions were then passed, setting a future day when the 
society would vote on his expulsion for refusing to resign, 
and for discourteous behavior towards the society at two 
former meetings. In what the discourteous behavior con- 
sisted we are not informed by the record. In the meantime, 
however, the gracious privilege of avoiding expulsion by 
resignation was still held out to Dr. Waring. When the 
time came for the much cherished object, by the infliction of 
the extreme penalty of expulsion, Dr. Waring was at home, 
sick, and unable to attend; but he wrote the society, dis- 
claiming all intentional discourtesy to it or its members ; and 
protested against the irregularity and illegality of the course 
resolved upon, as set forth in said preamble and resolutions. 
But all to no effect. His expulsion was pre-determined, and 
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that determination was executed. A more illegal or unjusti- 


fiable proceeding has seldom been brought before a Court. 

After argument had, and a henougle examination of this 
case, it is the unanimous judgment of this Court, that the 
judgment of the Court below be reversed, and the Judge of 
the Superior Courts of said county is hereby instructed and 
ordered to grant a peremptory mandamus, commanding and 
compelling the said “The Georgia Medical Society” to 
restore the said Dr. James J. Waring to all his rights and 
privileges as a corporator in said society. 





F, M. Srreet, et al., plaintiff in error, vs. E. C. Lyncu, 
defendant in error. 


1, Where A purchased lands from B and took bonds for titles, and went 
into possession and the evidence raised a presumption that he paid 
part of the purchase money and A, while in possession, sold to C, and 
received the purchase money in full, and gave C a bond for titles and 
delivered to him the grants from the State to the land and agreed to 
deliver the possession at a future day and A afterward sold the same 
land to D and A and D went to B and paid off the balance of the pur- 
chase money due from A to B, and B made a deed to D and the jury 
found that D had notice of the purchase by C when he bought of A: 
Held, that A, by his purchase from B, had an equity, which he could 
sell to C, and that D, having purchased with notice, and having ob- 
tained the legal title, held it as a trustee for C, upon the payment to 
him by C, of the balance of the purchase which he paid to B. 

2. When the Court charged the jury that the case turned mainly upon 
notice, and the counsel did not ask the Court to charge upon the legal 
effect of rumors as notice: Held, that it is no sufficient reason for 
granting a new trial that the Court did not explain what amounted to 
notice, as applied to the facts in evidence, when no such request was 
made by the counsel, who now complain of the charge. 


Bill for specific performance. Tried before C. D. Mo- 
CuTCHEN, an attorney, selected by the»parties. Dade Su- 
perior Court. November Term, 1868. 


Lynch, by bill, averred that on the 17th of June, 1863, 
in Rutherford county, Tennessee, he bought of Buford Bur- 
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nett, of Dade county, Georgia, certain lands in Dade county, 
at $5,000 00, and then and there paid him for the same, 
i. e., $3,500 00 in Confederate currency and $1,500 00 in 
stock; that Burnett exhibited to him a bond for titles to 
said land, and said that he had some of the purchase money 
to pay, and would pay it and get a deed and make Lyncha 
deed when Lynch came to Georgia in July, 1863; that 
because Burnett had no deed he (Lynch) took his bond for 
titles ; that he was to get possession of part of the premises 
in July, 1863, and of the balance on the Ist of January, 
1864. (This bond purported to have been made in Dade 
county, Georgia, and recited that on said day Burnett had 
sold Lynch said land “for the sum of $5,000 00 in cash,” 
and specified nothing which Lynch was to do; but its con- 
dition was: “ Now, by said E. C. Lynch complying, on his 
part, the said Buford Burnett is to make, or cause to be 
made, a good and lawful title to said lands to said E. C, 
Lynch or his assigns.”) Further, he averred that he lived 
in the lines of the Federal army and the land was in the 
lines of the Confederate army, and so he could not go to it 
in July, 1863, and did not do so till after the war; that 
when he did go, he found said Street in possession, and he 
refused to vacate the premises, alleging that he was the owner 
of the land; that Street had bought said lands from Burnett 
in August, 1863, with notice of Lynch’s purchase and col- 
luding with Burnett and Alexander B. Hanna and Virginia 
E. S. Hanna, heirs-at-law of John G. Hanna, whose bond 
Burnett held, took said title and possession to defraud him, 
he (Street) never having paid all the purchase money to 
Burnett; that Burnett’s residence was not known, that he 
resided out of Georgia and had no property therein. 

He prayed that Street should be compelled to pay him 
reasonable rent for said premises, and convey them to him. 
Discovery, except from the Hannas, was waived. They 
denied all combination ; answering that, as heirs of John G. 
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purchase-money, and made the deed without notice of the sale 
to Lynch. Street answered, insisting on proof of the former 
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sale, and saying that his purchase was bona fide, and without 
notice of Lynch’s pretended purchase. When the cause came 
on for trial, the Judge having been of counsel, by consent, 
Col. C. D. McCutchen was made Judge pro hae vice. 

On the trial, Lynch testified to said averrments in his bill, 
and further explained them as follows: the stock paid Bur- 
nett was a mare at $250 00, a stallion at $1,000 00, and a 
jack at $250 00, all of which was delivered to Burnett in 
Tennessee, at the time of the sale; that Burnett then pro- 
cured one Hoover to keep the jack till Lynch went to Geor- 
gia; that Lynch would then carry the jack to Burnett, but 
this was no part of the trade, this was a private arrange- 
ment for which Burnett was to pay Lynch; the bond was 
drawn by a young man not an adept at such matters; but 
nothing remained for Lynch to do, he was simply to go to 
Georgia and get possession of the land and a deed, which 
deed Burnett said he could and would get at once. He 
exhibited two plats and grants for said land, which he said 
Burnett left with him, and upon the faith of them and Bur- 
nett’s representations, he made the purchase. He said he 
never brought the jack to Georgia, that the jack got away 
from Hoover, and was lost. He also testified to the facts 
stated by the witness, Swader, hereinafter stated. 

A. B. Hanna testified: That the lands were worth from 
$60 to $70 per annum, for rent, and that Street had had pos- 
séssion of them since the latter part of 1863; that on the 
24th of August, 1863, Burnett paid him the note for the 
balance of purchase-money, which had been transferred to 
him, $500 00 and interest in Confederate currency; that 
Street furnished the money, and was there present, and took 
the deed, and Street also paid off a judgment held by Stew- 
art, transferee of John G. Hanna, for about $640 00, which 
was a lien for another part of the purchase-money for said 
lands; that Street also paid witness $200 00 or $300 00, 
which Burnett owed him on other accounts, and paid Bur- 
nett some other money. All these payments were in Con- 
federate curreney, of which it then took $15 00 to buy $1 00 
of gold. 
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Hoover testified, as had Lynch, as to his contract to keep 
the jack, and the loss of him. The signature of the witness 
to the bond was proved, and the bond was read in evidence, 

Tuomas SwaDer testified: He and Lynch and Lynceh’s 
son were traveling together (when is not stated,) and met 
Street, and Street and Lynch conversed about the Burnett 
place, and Street told Lynch that he knew he had bought the 


_place from Burnett, and knew the horses which Lynch paid to 


Burnett ; that Street said something about having consulted 
an attorney before he bought the land, and Lynch might sue 
him ; that Street said he saw a letter from Lynch to Burnett, 
in which Lynch said he could not comply with his contract, 
and though he had heard of said purchase, he bought be. 
cause of said letter. 

Mrs. Burnett testified: That she thought her husband 
was dead ; that while he and Street were speaking of making 
said trade, she told Street that Lynch had bought and paid 
for the land ; that they went off and seemed disposed to con- 
ceal their dealings from her; that her husband had a letter, 
which he said Lynch wrote, stating that he could not comply 
with his contract, but she knew that it was in the handwrit- 
ing of Burnett. 

Leonipas Evans testified, that he saw Lynch pay said 
money and deliver said horses to Burnett in payment for 
said land, just as Lynch testified, except that Evans said the 
Jack was not delivered but Burnett was to have him when- 
ever he went to Lynch’s house for him; that he and one 
Maupin took said horses to Mrs. Burnett, at Burnett’s re- 
quest, and told Mrs. Burnett, Hugh McKing, Mr. Street and 
perhaps others of the trade; that soon after, before the 2Ist 
of August, 1868, Street and his father came to witness at 
Robeson’s shop, took him out and asked him about said sale 
to Lynch; witness told him all about Lynch’s paying for 
the land as aforesaid. Street then told witness that he had 
bought the land from Burnett, and partly paid for it, and 
would kill Burnett if he did not refund his money, and ther, 
after reflection said he would go to A. B. Hanna, pay the 
balance of the purchase money and get a deed and then he 
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could hold the land. Street’s father said John G. Hanna had 
no administrator, and he feared that would not do, to which 
Street replied, that he would risk it. He said he told Han- 
na of the sale, and that it was generally understood and the 
common talk that Burnett had sold out. He said that, in the 
same conversation, Street said he had told Ashburn of his 
purchase from Burnett, that Ashburn laughed at him and 
said Burnett had sold out before, and referred him to Maupin, 
that he went to Maupin and he referred him to witness. 
Maupin testified, that Burnett told him he had sold his 


Jand, to Lynch; showed-him the money and stock; that 


Street’s enquiry of him was after Street’s purchase, and that 
Street said he had not paid Burnett in full, and would not 
till further enquiry ; that Street spoke of said letter from 
Lynch to Burnett, and said tuat an attorney, whom he con- 
sulted, told him he was safe in making the trade if the letter 
was genuine. Here the testimony for complainant was 
closed. 

The testimony for defendants was substantially this: Me- 
Glohn said, Street consulted said attorney, S. T. Baily, after 
his purchase from Burnett, to know whether it was safe to 
pay Burnett the balance of the purchase money, and the at- 
torney said it would be, if said letter was genuine. 

Bary testified, that he did not recollect ever being consulted 
by Street. 

SrrEET testified to the payments by him to Burnett before 
mentioned by Hanna, and that he paid Burnett all the balance 
of $5,000 00, which was the price except $1,700 00 in Con- 
federate currency, which, at a fair valuation, he is ready to pay; 
that he took the deed in good faith, without notice of 
any former sale, and after that, on the same day, told Ash- 
burn of said trade, and then first heard of the prior sale; 
that he then saw Maupin, and then Evans, as they testified. 
His deed was read in evidence ; he said the rent of the prem- 
ises was not worth more than his repairs. 

SrEWART testified to said payment made to him by Street 
for Burnett. 

Six witnesses testified that Evans’ character was bad, and 
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that they would not give full credence to him, that his testj. 
mony ought not to be believed, especially in case he were in- 
terested. Street’s solicitors, while arguing the case, requested 
the Judge to charge the jury, that, if Burnett had the bond 
for titles, and had not paid the purchase money Street might 
lawfully buy the land and pay the purchase money to the 
obligor or his assigns, and take a deed, and that even if 
Street had heard rumors of a former sale by Burnett, yet if 
Burnett had the bond the finding should be for Street; that 
if Burnett had sold to Lynch before Burnett paid the pur. 
chase-money Lynch got neither a legal title nor a_ perfect 
equity. The Judge refused so to charge, but charged thatit’ 
Street had notice of Lynch’s purchase at the time of his pur. 
chase, the finding should be for Lynch, otherwise for Street, 
and that if they found for Lynch, they could find such rents as 
the testimony showed was right. The finding was for Lynch 

without rent, and the decree was, that Street should make 
him a deed to the lands, and that haberi facias possessionem 
issue in favor of Lynch. 

The Court immediately afterwards adjourned and the par- 
ties and solicitors left. For this reason no motion for a new 
trial was made. 

The solicitors for Street say that said refusal to charge and 
the charge as given, were erroncous, and that the jury found 
contrary to law and evidence. 


Tatum & Dasney, for plaintiffs in error. 
GRAHAM & WALKER, for defendant in error. 


Browy, C. J. 


1. The evidence in this case shows that Burnett had pur- 
chased the land in dispute from John G. Hanna and taken 
bond for titles and had paid him part of the purchase-money. 
The answers of A. B. Hanna and Mrs. Hanna (the father 
and widow of John G. Hanna) say that Burnett, when they 
made the deed to Street, paid the balance of the purchase- 
money, which shows that part of it had already been paid. 
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We think Burnett, by the purchase, taking bond for titles 
and the payment of part of the purchase-money, acquired an 
equity in the land, which he had a right to sell, and which 
was the proper subject of purchase by Lynch. 

The evidence shows that Lynch, in good faith, bought the 
land of Burnett, and paid the entire purchase-money, and 
took bond for titles, and that Burnett deposited with him the 
grants from the State of Georgia, and promised to return 
home and pay the balance of the purchase-money to Hanna, 
and then make Lynch a deed. If Burnett had kept his 
promise and had paid the balance of the purchase-money to 
Hanna, Lynch would have had a perfect equity, if not a 
legal title to the land, the moment Hanna received the bal- 
ance due for the land. Dut instead of keeping his promise, 
Burnett went home and sold the land to Street, before he 
paid the balance of the purchase-money to Hanna, and he 
and Street went to the widow and father of Hanna, and 
Burnett paid the balance due on the estate, and the judg- 
ment on the note that had been transferred, with part of the 
money which Street was to pay him for the bond, and at his 
request the Hannas made the deed, not to him for Lynch’s 
benefit, but to Street, the subsequent purchaser. Now the 
whole case would seem to turn upon notice. If Street, at 
the time he made the purchase, had notice of the sale to 
Lynch, he took subject to the rights of Lynch, and held the 
land as a trustee for Lynch, and the most he could claim 
was, that Lynch pay him the amount of balance of purchase- 
money paid by him to Hanna, when he was bound to make 
Lynch a deed and deliver the possession to him. See Code, 
3036 ; Story Eq. Jurisprudence, secs. 395-400. 

Does the verdict in Lynch’s favor, compensate Street, his 
trustee, for the money he paid to Hanna to perfect the title 
which the finding requires Street to make to him? We think 
the evidence is sufficient to sustain the verdict on that ground. 
The balance due for purchase money was $1,141 00. This 
Street paid in Confederate Treasury notes, worth, when paid, 
fifteen for one in gold, The amount in gold which Street 
paid 24th of August, 1863, was, therefore, only $76 00. 

VoL, xxxvuI—41. ° 
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Add five years and three months’ interest, $27 93, and we 
have $103 93. To this add one-third for the difference 
between gold and Federal currency, $34 64, and the total 
amount is, $138 67 in currency. The evidence shows that 
Street took possession of the land in the latter part of 1863, 
Hanna swears the place was worth, for rent, $60 00 to 
$70 00 per annum. Now if no charge is made till the end 
of the war, Street is still chargeable for the rent for 1865-6- 
7 and 8, four years, which would amount to more than the 
value of the Confederate money paid by him with interest 
and premium added. 

2. The Judge charged the jury, that if Street had_ notice 
of Lynch’s purchase at the time of his purchase, the finding 
should be for Lynch; otherwise it should be for Street. We 
see no error in this charge; and as the evidence as to the 
time when Street received the notice is in conflict, and the 
jury found for Lynch, we see no reason why we should dis- 
turb the verdict. 

But it is insisted that the Court should have charged as to 
the effect of rumors as notice. We are not prepared to say 
that there is lack of sufficient positive evidence of notice, 
But whether that be true or not, when the Court gave the 
above charge, if the counsel for Street were not satisfied 
with it, they should have asked the Court, in writing, to 
charge specifically on the effect of rumors as notice, and hay- 
ing failed to do so, they are presumed to have acquiesced in 
the charge as given. 10 Ga., 262; 13 Ga., 34; 20 Ga, 
528; 26 Ga., 374; 28 Ga., 216; 37 Ga., 102. 

After looking carefully into the whole case, we think sub- 
stantial justice has been done, and that the law has been 
faithfully administered. 

Judgment affirmed. 
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Wa. McConnE Lt, plaintiff in error, vs. StarLInG H. Bry- 
ANT, defendant in error. 


Where the affidavit and counter-affidavit are filed in a proceeding to fore- 
close a mill-wright’s lien on a mill, and the issue which is formed by 
the affidavit, is returned to the Court, and is pending on the appeal, 
and at the hearing the defendant is not present, and his counsel aban- 
don his case, because their fees are not paid ; the Court should require 
the plaintiff to make out his case, as in other cases in default, by pri- 
ma facie proof of the justice of his claim, before he is permitted to 
takegjudgment; and it is error to order that the defendant’s affidavit 
be dismissed, and that the execution, which issued upon plaintiff’s 
affidavit, proceed. 


Mill-wright’s lien. Practice. Decided by Judge Pope. 
Fulton Superior Court. October Term, 1868. 


Starling H. Bryant made affidavit that, “as a mill-wright, 
he claims a lien on a certain saw-mill” on Terrell creek, on 
land lot 248, seventeenth district in said county, “ for per- 
sonal services and labor performed as such mill-wright, in 
the building of said saw-mill for William McConnell ;” that 
“he claims to be due him as such mill-wright, as aforesaid, 
for such personal service and labor as aforesaid, from said 
Wm. McConnell, the owner of said saw-mill,” $150 50, ete. 

The Justice of the Inferior Court, before whom this affi- 
davit was made, ordered the Clerk of said Court to issue a 
ji. fa. “against said McConnell and said saw-mill” for said 
sum and costs. In what shape the fi. fa. issued does not 
appear by the record. To arrest this fi. fa., McConnell 
made his affidavit that he did not owe the money claimed by 
said Bryant, and that the fi. fa. was proceeding illegally, 
because it was not in accordance with the statutes for such 
cases provided. 

The parties were at issue and the cause on the appeal. 
When it was called, counsel of record for McConnell stated 
that McConnell was not present, had made no arrangements 
to pay their fee, and that they would no longer represent him. 
Plaintiff’s attorney introduced no testimony and took no ver- 
dict, but moved to take an order that defendant’s affidavit be 
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dismissed, that the fi. fa. proceed as if no defence had been 
filed, and that plaintiff have leave to enter judgment for 
costs. The order was granted. 

Attorneys, employed since the Court, representing McCon- 
nell, appear and say the Court erred in passing said order, in 
not requiring plaintiff to make out his cause before the jury, 
in not dismissing the proceeding, because it contained no 
items or particnlars of his said services, and because it did 
not state that plaintiff is a mill-wright, because the fi. fa., was 
against the land when the order of the Justice was that fi. fa., 
should issue against the saw-mill, and because Jand can not 
be sold under a fi. fa. to enforce a mill-wright’s lien. 


Arno_tp & Boy gs, for plaintiff in error, cited in support 
of the 1st and 2d points, Irwin’s Code, sections 1970, 1978, 
3405; 37 Ga. R., 63; on the 3d ground, Irwin’s Code, sec- 
tions 1969, (3), 3458; 6 Ga. R., 159,168 (1); 7 Ga. R., 57; 
30 Ga. R., 474-(5); 1 Kelly, (Ga.) R., 317; on the others, 
Irwin’s Code, sections 1973, 1969 (3), 3581; 19 Ga. R., 163. 


Hitt & CANDLER, for defendant in error, cited Irwin’s 
Code, sections 3616, 4002, 3230, 1962, 559; Act of 1841, 
Cobb’s Dig. 428; 20 Ga. #., 108, and 19 Ga. R., 163. 


Browy, C. J. 


The defendant in this case filed the affidavit authorized by 
the statute, which, with the plaintiff’s affidavit, in the lan- 
guage of the statute, formed “ an issue to be returned to the 
Court, and tried as other causes.” See Revised Code, secs. 
1970, 1972. 

When the defendant, McConnell, failed to appear and 
defend, as the issue was pending in the Court on the appeal, 
the plaintiff had a right to proceed ex parte, to make out his 
case. But he was bound to make out a prima facie case, by 
evidence to the jury, before he was entitled to a judgment. 
And after the issue was made up in Court, he had no right 
to proceed further with his affidavit or execution, till he 
obtained a judgment, and sued out an execution upon that 
judgment. 
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We think the Court erred in ruling that the defendant’s 
affidavit be dismissed, and that the execution proceed, and 
we, therefore, order that the judgment be reversed, and that 
the cause be remanded for another hearing. 





MartHa Wess, ef al., plaintiffs in error, vs. LAFAYETTE 
Harp, defendant in error. 


Where a plaintiff in ji. fa. had a lot of cotton, mules, ete., levied upon, 
and pending the levy, it was agreed between him and the defendant, 
that he should release the property from the levy and return it to the 
defendant, and should enter the execution fully satisfied, in considera- 
tion, that defendant would convey to him a tract of land, with certain 
personal property, in payment of the fi. fa., and in compliance with 
said agreement, plaintiff released and restored the property levied 
apon, which was sufficient to have satisfied the fi. fa., to the defend- 
ant, and the defendant delivered to the plaintiff possession of the land 
and personal property, and turned over to him the title papers, and 
was to make him a deed as soon as they could get it drawn, and de- 
fendant died soon after, without making the deed, and his widow, who 
was admitted to be insolvent, after the end of the year, finding the 
premises vacant, took possession, claiming the land for her husband’s 
estate, and commenced proceedings in the Superior Court to have her 
dower allowed out of the same, there being no legal representative of 
her husband’s estate, and plaintiff filed his bill alleging these facts, 
and praying that she be restrained from trespassing upon the land, and 
from prosecuting her action for dower, until a legal representative of 
the estate was appointed: Held, that it was not error in the Judge 
who granted the injunction to overrule a motion to dissolve it, and to 
hold it up, until the hearing of the bill, placing his decision on the 
ground of restraining the trespass above. 


Injunction against trespass. Before Judge WoRRILL. 
Chattahoochee Superior Court. March Term, 1869. 


Harp, by his bill, made this case: In 1868 he owned a 
judgment against E. G. Webb, amounting to say $1,200 00 
and had the fi. fa., founded on it, levied upon seven bales of 
cotton, two mules, a tract of Jand, and other of E.G. Webb’s 
property, sufficient to pay the fi. fa. At the date of the levy 
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cotton was worth ten or twelve and a half cents per pound, 
By military order, sales under fi. fas. were prohibited. The 
price of cotton was much higher in the spring, and then E, 
G. Webb and he made the following contract: Webb pro- 
posed to convey to him lot of land No. 18, in the 5th dis. 
trict of said county, in full payment of said judgment. Harp 
proposed to release the personalty levied on, and that the 
sheriff should return it to Webb, and then to satisfy the 
judgment, if Webb would convey to him said lot, and give 
him also $50 00, a cotton-gin, a wheat-fan, and an order on 
the county treasurer for $30 00. Webb accepted this prop- 
osition, and in pursuance of the contract, paid Harp the 
$50 00, delivered him the order, the gin and the fan, and his 
chain of title to said lot, and possession of the lot, and re- 
ceived back the personalty levied on from the sheriff by 
Harp’s consent. Harp released the personalty from the fi, 
fa. At that time cotton had advanced, and the personalty 
alone was worth sufficient to pay the judgment. The sheriff 
had other younger judgments against Webb, and _ had his 
property been sold by the sheriff, all its proceeds would have 
been exhausted by the judgments. By said trade, Webb 
sold the cotton for a large price, and with the proceeds and 
mules supported his family. Webb, at the time of said con- 
tract, agreed to make Harp a deed to said lot, but because of 
said younger judgments, such a deed would not make Harp’s 
title good, and, therefore, Harp and Webb agreed that said 
lot should be sold under Harp’s fi. fa., that Harp should 
buy it, and thus perfect the title. The Stay-Ordinance of the 
Convention of 1867-8 prevented this sale, and before a sale 
could be made, Webb died. 

He left a wife, Martha Webb, and several children, one of 
whom, Wesley, perhaps, was of age. No one has adminis- 
tered on Webb’s estate; the estate is insolvent, and so are 
said Martha and Wesley. Said Martha, without the knowl- 
edge or consent of Harp, took possession of said lot and she 
and Wesley are preparing to cultivate it. If they do this, it 
will damage Harp $75 00. Besides this, said Martha has ap- 
plied to the Superior Court for an assignment of dower out of 
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said lot. Because the release paid the judgment, because it 
was kept open in fact only to perfect the title, and because of 
the said insolvency, Harp prayed that Martha and Wesley 
should be enjoined from trespassing on said lot by cultiva- 
ting it or otherwise depriving Harp of the free use of it. 

The injunction was granted. Defendants moved to dis- 
solve it, because there was no equity in the bill, because 
Harp was not entitled to the relief prayed for and because 
the injunction was improvidently granted. 

The Chancellor overruled the motion, solely upon the 
ground that the defendants should be restrained from said 
trespass. ‘This is brought here for review. 


BLaANDFoRD & MILLER, (by JAMEs RussEx) for plaintiffs 
in error. 


E. G. Ratrorp, D. H. Burts, contra, cited Irwin’s Code, 
section 3153; 36 Ga. R., 76, 97, 659, as to the power and 
discretion of the Chancellor in such cases. 


Brown, C. J. 


From the report of this case, and the head note, (which 
contains the written decision made by this Court during the 
term,) there is no difficulty in understanding the point de- 
cided without further elaboration here. The complainant’s 
bill sets up a strong equity in his favor, and, as it is admitted 
that the defendants, who have taken possession of, and are 
trespassing upon the property, are insolvent, and unable to 
respond in damages, we think the Court did not err in re- 
fusing to dissolve the injunction on that ground. See Re- 
vised Code, section 3153. 

Judgment affirmed. 
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JAMES PowELL, plaintiff in error, vs, BEVERLY D. PARKER, 
et al., defendants in error. 


1. An injunction will not be granted for fraud, unless the bill sets forth 
the specific acts of fraud upon which it is sought ; a general allegation 
of fraud is insufficient. 

2. An injunction will not be granted to restain the sale, by defendant, of 
his railroad stock, and the drawing of the dividends by him, on the 
ground that complainant holds his covenant of warranty of title to 
a lot of land, the title of which is in dispute, in an action of eject: 
ment, when the bill shows that the railroad stock and other property of 
the defendant, is of much greater value, than the sum for which he 
may become liable on his warranty, and there is no charge that he is 
beyond the jurisdiction of the Court, or that he is insolvent, and when 
no other sufficient equitable ground is stated in the bill. 

38. When the Chancellor, on the bill being presented to him, ordered that 
the defendants show cause on a day mentioned, why an injunction 
should not be granted, and that in the meantime the defendants be 
enjoined, till the further order of the Court, and on the hearing, the 
Judge refused the injunctions: Held, that the temporary injunction 
expired of its own limitation when the injunction was refused at the 
hearing, and that no vitality could be given to it pending the proceed- 
ings in this Court, by bond given by complainant, which is claimed to 
operate as a supersedeas of the judgment refusing the injunction. 


Equity. Injunction. Decided by Judge HARRELL. Ran- 
dolph Superior Court. November Term, 1868. 


Powell, by his bill, complained as follows : In 1862, Parker 
sold and conveyed to him a settlement of lands in Sumter 
county, Georgia, containing five hunderd acres, more or less; 
with valuable improvements, for $5,500 00 cash. Parker 
had been in possession of the land for several years, and put 
Powell in possession when the contract was made. Land lot 
No. 127, is part of this settlement, and between two other 
land lots therein, and the loss of No. 127 would greatly in- 
jure the place. When he bought, Parker told him that he 
was sued for No. 127, by ‘Webb & Moore et al., but assured 
him that there was no difficulty about a speedy and sure 
termination of the suit in his favor; that he would warrant 
the title, and attend to the whole matter. Powell knew 
nothing about said suit, but relied exclusively upon the state- 

















ATLANTA, JUNE TERM, 1869. 645 


Powell vs. Parker et al. 











ments of Parker about it. Parker neglects and refuses to 
defend the suit, saying he has lost all his property, and is 
unable to defend it, and has informed the attorney whom he 
had employed to defend it, that he need defend no longer. 
Powell does not know the result of that suit, and the plain- 
tiff therein is about to make him a party to make him liable 
for mesne profits. 

Powell is informed and believes that Parker has parted 
with most of his property which was subject to levy and sale, 
except his residence, and, if there should be a verdict for 
mesne profits against Powell, he would have no adequate 
common law remedy to reimburse himself. “It is fraudu- 
lent in Parker to decline and to refuse to continue the defense 
of said ejectment, and in transferring of his property to defeat : 
the equitable right” of Powell. Powell is informed and 
believes that Parker owns shares in the South-Western Rail- 
road Company to the amount of $15,000 00 or $20,000 00, 
which, by law, cannot be levied on and sold. Therefore, he 
prays that Parker be enjoined from transferring his stock or 
receiving its dividends, and that said company be enjoined 
from recognizing such transfer, or paying the dividends. 

The Chancellor ordered Parker and the company to show 
cause on a named day, why the injunction should not be 
granted, as prayed for, “and that in the meantime they and 
each vf them abstain and desist from any and all interfer- 
ence or disposition of said railroad stock therein named, until 
the further order of the Court, under a penalty of $10,000 00 
each,” 

The defendants demurred to the bill on the following 
grounds: Because complainant claimed no interest, right or 
title present or prospective in said stock; his redress at law 
is adequate; there is no sufficient charge of fraud; there is 
no averrment of present or anticipated insolvency ; no right 
of action has accrued to the complainant against Parker, ete. 

The Court sustained the demurrer, thereby refusing the 
injunction, The complainant’s solicitor assigns said ruling 
aserror. It is stated that he claimed that by the original 
order, and by his supersedeas of the judgment of the Chan- 
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cellor, the temporary injunction was still subsisting, and 
averring that the Chancellor would not so hold, invoked the 
decision of this Court upon that point. 


W. A. Hawkins, for plaintiff in error. 
West Harris, A. Hoop, for defendants in error. 


Browy, C. J. 


1. This bill contains no specific charge of any particular acts 
of fraud, or fraudulent practices by the defendants, and in 
the absence of such specific allegations an injunction should 
not be granted for fraud perpetrated by the defendants, even 
in a case where the injury might be irreparable. If the com- 
plainant fears irreparable injury from the fraudulent acts of 
the defendants, he must set forth plainly and distinctly the 
grounds of his apprehension. 

2. There is no charge in this bill that the defendant Par- 
ker is beyond the jurisdiction of the Court, or ‘that he is in- 
solvent. The allegation is, that Parker has parted with most 
of his property, which is subject to levy and sale, except his 
residence. This may be true, and he may still be abundantly 
solvent. The bill does not show how much property he had 
or how much is left after he has parted with most of it. The 
purchase-money of the entire tract of land is only $5,500, 
and the litigation about the title applies to but one lot—the 
most important one, it is said—but the damage in case of 
failure of title to that lot would be considerably less than the 
whole sum paid for the tract, consisting of several lots and 
parts of lots. In addition to the other property, whatever it 
may be, which it is admitted Parker owns, the bill states 
that he is the owner of $15,000 to $20,000 of the capital 
stock of the South-Western Railroad Company. This, with- 
out reference to his other property, is much more than enough 
to pay any damages that the complainant may expect to re- 
cover in case of a failure of the title to the lot of land in 
dispute. 

The bill further alleges that the railroad stock, by law, is 
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not subject to levy and sale. This allegation seems to have 
been made without reference to section 2584 of the Revised 
Code, which provides that such shares may be levied on and 
sold, either under attachment or fi. fa., in any county through 
which the railroad passes. We think the Judge did right in 
refusing to grant the injunction, as the bill sets up no suffi- 
cient equity to entitle the complainant to it. 

3. In this case, the Judge ordered that the defendants show 
cause, on a certain day, why an injunction should not be 
granted, “and that in the meantime, they and each of them, 
abstain and desist from any and all interference or disposition 
of said railroad stock therein named, until the further order 
of this Court, under a penalty of ten thousand dollars each.” 
It is claimed that this temporary injunction was such a judg- 
ment of the Court below, as may be continued in force till 
the hearing in this Court, by bond given to operate as a 
supersedeas of the judgment refusing the injunction. We 
think not. The temporary injunction expired of its own 
limitation when the Judge, on the hearing, refused to grant 
the injunction, and no further vitality could be given to it, 
nor was it continued in force pending the proceedings in this 
Court, by a supersedeas of the judgment refusing the injunc- 
tion upon the hearing. 

The writ of injunction is harsh remedy, and should only 
be granted in cases, where the parties applying for it show 
themselves clearly entitled to it under well settled rules of 
legal equity. Again, the Chancellor has a large legal dis- 
cretion in granting, or refusing, or dissolving injunctions, 
which should not be controlled by this Court except in cases of 
manifest abuse of that discretion. Temporary injunctions are 
frequently granted by the Chancellor on an ex parte showing, 
to prevent supposed injuries till both sides can be heard. 
And it might work great mischief if they could be continued 
in force till a hearing in the Supreme Court, by virtue of the 
bill of exceptions, operating as a supersedeas of the judg- 
ment refusing the injunction on the hearing. 

We do not think section 4203 of the Revised Code was 
intended to apply to orders of this character, or that they 
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are continued in force by the bill of exceptions operating ag 
a supersedeas, when bond is given under said section. They 
are interlocutory orders of the Chancellor, which cease to 
operate when his order sets them aside. In this case, the 
Chancellor ordered that his judgment refusing the injunction 
“operate as a limit” to the temporary injunction, which had 
heretofore been granted to hold till the further order of the 
Court. We see no error in this. We hold that the tempo- 
rary injunction ceased to operate from the time when said 
order was granted. 
Judgment affirmed. 





Dok, ex dem., TUGGLE and wife, et al., plaintiffs in error, vs, 
RoE and Joun H. McMartn, eé al., defendants in error. 


(McCay, J., having been of counsel in this cause, did not preside.) 


A grant issued to Isaac O. Holland, orphan. It appeared by parol that 
there was no such person as Isaac O. Holland, orphan, in the district 
at the time of giving in for draws, but that Isaac O. Holland’s orphan, 
Mary Holland, was in the district and did give in fora draw: Held, 
that parol evidence of these facts, may be given to the jury, not to 
prove a mistake in the name of the grantee, but to give effect to the 
grant, by identifying the person intended as the grantee. 


Hjectment. Explanation of grant. Decided by Judge 
Cuark. Sumter Superior Court. April Term, 1869. 


This was ejectment in favor of Doe on the several demises 
of Benjamin F. Tuggle and his wife, formerly Mary O. Hol- 
land, and H. S. and Eli 8. Glover, executors of Eli Glover, 
deceased, against Roe, casual ejector, and McMath and John 
Teal, tenants, for lot of land No. 240, 26th district of said 
county. 

The plaintiff read in evidence a grant of said lot from the 
State to “Isaac O. Holland, orphan,” of Wilder’s district, 
Jasper county, Georgia, dated 8th of November, 1837, the 
will of Eli Glover, deceased, and the letters testamentary on 
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his estate to said H. 8. and Eli S. Glover, as his executors. 
They then proposed to show, by witnesses, the following 
facts : that no such person as Isaac O. Holland ever lived in 
said district; that Mary Holland did live therein at Lawson 
Holland’s, till she married Tugele; that Isaac O. Holland 
lived in Virginia, and died there in 1812 or 1813; that he 
was a brother of said Lawson Holland ; that said Mary was 
the daughter of said Isaac O., and was an orphan; that she 
came to Georgia about 1819, lived in said Wilder’s district ° 
jn 1825-6—-7, and when the draws were given in for.’ The 
object of this testimony being to show that the grant should 
have issued to Isaac O. Holland’s orphan, Mrs. Tuggle, it 
was objected to and ruled out. The plaintiff, being unable 
to make out title without this explanation, was non-suited. 
The rejection of said oral evidence is assigned as error, 


Jas. J. ScarBorouaH, (by S. H. Hawkins and Judge 
Richard H. Clark,) said that the evidence was admissible, 
citing Bowen & Bowen vs Slaughter and Brown, 24 Ga. R., 
338; Walker vs. Wells, 25 Ga. R., 141; Brooking vs. Dear- 
mond, 27 Ga. R., 58"; Sykes vs. McRory, decisions of March 
Term, 1861, at Atlanta, 223. They said Martin vs. Ander- 
son, 24 Ga. R., 301; Code, sec. 2330; Patterson vs. Buch- 
anon, 37 Ga. R., 560, should be closely scrutinized. Act of 
1857 was of force in 1860, and is adopted by Art. XI, sec. 3. 


W. A. Hawkins, for defendant in error, cited Code, sec. 
2321, 10 Ga. R., 470; 11 Ga. &., 282. 


Brown, C. J. 


Upon the authority of the former rulings of this Court, 
we are satisfied the parol evidence should have been allowed 
to go to the jury, to show that there never was any such 
person as Isaac O. Holland, orphan, in the district when the 
draw was given in, but that Isaac O. Holland’s orphan, 
Mary Holland, who, with her husband, is the plaintiff in 
this case, did live in said district, and did give in, and draw 
the lot of land in dispute. 
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This presents the case of a latent ambiguity, and parol 
evidence is admissible, not to prove a mistake in the name of 
the grantee, but to give effect to the grant, by showing 
the person intended as the grantee. See Bowen, et al., vg, 
Slaughter, et al., 24 Ga., 338; Walker vs, Wells, 25 Ga.,141; 
Brooking vs. Dearmond, 27 Ga., 58; Sykes vs. McRorey, de- 
cisions at Atlanta, March Term, 1861, not yet published. 

While there is some apparent conflict in the decisions on 
this question, we think those above cited lay down the cor- 
rect rule, and we follow them. 

Judgment reversed. 





D. H. BAupwin, executor, plaintiff in error, vs. ARcuHI- 
BALD B. McCrea, defendant in error. 


(McCay, J., having been of counsel in this cause, did not preside.) 


When a bill was filed for a new trial, in an action of ejectment, on the 
ground that the witness by whom the defendant proved adverse pos- 
session for the legal period, has since refreshed his recollection, and 
will now testify that he was mistaken as to the time when the posses- 
sion commerced, and the bill was dismissed for want of equity, and 
that judgment was affirmed in this Court; a motion for a new trial, 
made at a subsequent term of the Court in the same case, on the same 
ground, will not be entertained by the Court. The qustion is res adju- 
dicata. 


Motion for new trial. Decided by J udge CLARK. Sum- 
ter Superior Court. February Term, 1869. 


This is the same case reported in 37 Ga. &., 48, (Jones vs. 
MeCrea,) with this exception: After the Supreme Court had 
affirmed the judgment of the Court below holding that a new 
trial could not be obtained by the bill for the reasons given 
therein, the counsel moved, at law, for a new trial upon the 
same ground. The Court overruled the motion, and that is 
assigned as error. 
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S. H. HAwKIns, for plaintiff in error, cited the Code, sec- 
tions 3668, 3670; Taylor vs. Sutton, 15 Ga. R., 103; Tar- 
ver vs. McCay, Ib., 550; Graham on N, Trials, 573-4; 
Robuck & Orr vs. Hawkins, ante, 174; Moore vs. Ulm, 34 
Georgia Reports, 565; Augusta Manufacturing Company, 
vs. Wilbur, 31 Georgia &., 365; 11 Ga. R., 313; Gant & 
McPherson vs. Carmichael & Co., 31 Ga. R.,'737 ; Candler 
vs. Hammond, 23 Ga. R., 493; Grady vs. Hightower, 1 
Kelly, Ga. R., 253, and reversed ; Jones vs. McCrea, 37 Ga. 
R., 48, and Mischell vs. Printup, 25 Ga. R., 182. 


JAMES J. SCARBOROUGH, by W. A. Hawkrns, for de- 
fendant in error, cited, Jones vs. McCrea, 37 Ga. R., 48, and 
said this matter was res adjudicata. 


Brown, C.J. 


We see no cause for complaint at the decision of this case, 
in 37 Ga. R., 48. That ruling is sustained by Mitchell vs. 
Printup, 25 Ga. R., 182, and by Beard vs. Simmons, 9 Ga. 
hk, 4. The other application for new trial, in this case, was 
made upon the identical ground set forth in this application, 
and was overruled by this Court. A party can not avoid the 
effect of a solemn adjudication of his rights in a Court of 
competent jurisdiction, by a change of forwm, from the equity 
to the law side of the Court. -The maxim “res judicatae 
pro veritate accipiuntur,” is applicable. 

Judgment affirmed. 
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F. P. Moopy ef al., plaintiff in error, vs. A. G. Ronatp- 
SON, administrator, defendant in error. 


1. Under section 4005 of the Revised Code, the administrator of the 
deceased landlord may make the affidavit and institute the proceedings 
to dispossess a tenant who holds over. 

2. When the affidavit is made by the administrator, a counter-affidavit 
filed by the tenant, that he does not hold the premises either by lease, 
rent, at will, by suffrance, or otherwise, from said Ronaldson (the 
administrator) or from any one under whom he claims the premises, 
or from any one claiming the premises under him, is a sufficient com- 
pliance with the statute, and it was error in the Court to refuse to 
allow the issue thus presented to be submitted to a jury, and to order 
the sheriff to proceed to dispossess the tenant. 


Landlord and tenant. Decided by Judge CLARK. Sum- 
ter Superior Court. April Term, 1869. 


Ronaldson, as administrator of Josiah Moody, made an 
affidavit that his intestate leased a certain lot of land to Mrs, 
“F, P. Moody and her child, Edward Moody,” for a term 
which had expired, and that they, upon demand made, had 
refused to give him possession of the premises. Process 
issued to put them out, and Mrs. Mogdy tendered to the 
sheriff her counter-affidavit, in which she swore that she 
did “not hold the premises, either by lease, rent, at will, by 
suffrance or otherwise, from the said Andrew J. Ronaldson, 
or from any one under whom he claims the premises, or 
from any one claiming the premises under him,” and gave 
bond accordingly, signed by her only:| The bond and aff- 
davit were witnessed by the Judge of the Superior Court. 
The sheriff took this affidavit and bond and returned the 
cause to Court. 

When the cause came on for trial, plaintiff’s attorney 
moved to dismiss said affidavit and bond of Mrs. Moody, 
because it was not according to the statute for such cases , 
provided. Her counsel said it was sufficient, but proposed, 
if the Court thought it insufficient, to amend it by inserting 
after “ Ronaldson” the words “either personally or as ad- 
ministrator of said estate,” and also produced and proposed 
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to file the affidavit and bond of said Edward Moody accord- 
ing to law. The Court refused to allow the amendment 
made, or to allow Edward Moody’s affidavit and bond to be 
filed. 

The defendant’s attorney then moved to dismiss the origi- 
nal proceeding upon the ground that such proceedings could 
not be instituted by an administrator. The Court overruled 
this motion, and ordered the sheriff to proceed to eject Mrs. 
Moody and her son, and to put said Ronaldson in possession. 

The refusal to allow the amendment, to allow the affidavit 
and bond of the son to be filed, to dismiss the proceeding 
and his final order, are all assigned as error. 


Hawkins & Burke, for plaintiffs in error. 


N. A. Smrrn, for defendant in error, cited Code, secs. 
2220, 2449; Conyers vs. Kennon,1 Kelly, (Ga. B.,) 379; 
Coffee vs. Flannagan, Ib., 541; Richardson et al., vs. Harvey, 
administrator, 37 Ga. R., 224, as to administrator’s right 
to recover the land. He said the affidavit and bond were 
bad because by Mrs. Moody only when the proceeding was 
against her and another, and was witnessed by the Judge of 
the Superior Court instead of the sheriff; Code, secs. 4006, 
4007: Amendment was not allowable, Code, secs. 3430, 
3453, Cardin vs. Standley, 20 Ga. R., 105; Perry vs. Mar- 
tin, 26 Ga. R.,477; Beall vs. Blake, 13 Ga. R., 217. 


Browy, C. J., 


1. Under section 4005 of the Revised Code, when a ten- 
ant holds over, the owner, his agent, or attorney at law, or 
attorney in fact, may demand possession of the premises, and 
if the tenant refuses or omits to deliver the possession when 
so demanded, may go before the Judge of the Superior Court, 
or any Justice of the Peace, and make oath of the facts. 
When said affidavit has been made, the next section provides 
that the officer before whom it is made, shall grant and issue 
a warrant or process, directed to the sheriff or his deputy, or 
any lawful constable of the county where the land lies, com- 

VoL, xxxvui—42, 





} 
I 
! 
i 
t 





654 SUPREME COURT OF GEORGIA. 





Moody e¢ al., vs. Ronaldson. 





manding and requiring him to deliver to the owner or hig 
representative, full and quiet possession, ete. 

We think a just and fair construction of these sections 
authorizes the administrator of a deceased owner, who rep- 
resents him, and is, in fact, for the purposes of paying debts 
and of distribution, the legal owner of the lands of the 
estate which he represents, to make the affidavit, and insti- 
tute the proper proceeding to expel the tenant who holds 
over, and refuses to surrender the possession on demand, 

2. Section 4007 provides that the tenant may arrest the 
proceedings and prevent the removal of himself and goods 
from the land by declaring, on oath, among other things, 
“that he does not hold the premises, ithe by lease or rent, 
or at will, or by suffrance, or otherwise, from the person who 
made the ‘tens on which the warrant issued, or from any 
one under whom he claims the premises, or from any one 
claiming the premises under him. The counter-affidavit of 
the tenant in this case, followed the language of the statute 
as above quoted, and was, in our opinion, sufficient. As we 
hold that the administrator, as the representative of the owner, 
and for certain legal purposes himself the owner, may make the 
original affidavit, and commence the proceeding, it follows 
that the tenant may treat him as owner, in the counter-affida- 
vit, and he has no right to complain. The affidavit, in this 
case, states not only that the tenant does not hold by lease, ete., 
from said Ronaldson, (the administrator,) but that she does 
not hold from any one under whom he claims the premises. 
This is all the statute requires. We think the Court erred 
in dismissing the affidavit of the tenant, and in ordering the 
sheriff to put the administrator in possesson. The issue, 
made up by these affidavits, should have been submitted toa 
jury, as required by law. 

Judgment reversed. 
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Moses P. GREEN, executor, plaintiff in error, vs. JOHN 
ANDERSON, defendant in error. 


1. When a testator, who died in 1853, by will, directed that his executors 
cause to be removed to a free State, and there emancipated, his negro 
bey John, and that the executors pay the expense of his removal, and 
for his reasonable support and schooling, until he is put to a trade, and 
when, if he do, he reaches the age of twenty-one years, they invest and 
secure, for his benefit, as they may deem best, the sum of three thou- 
sand dollars, to be raised out of the estate: Held, that such devise 
constituted a legal trust, which neither contravened the policy of the 
State at that time, nor the present time. 

It was the duty of the qualified executor, to execute this trust, and his 
failure to do so, tillafter John was twenty-one years of age, and his 
detention in Georgia, as a slave, by the executor, did not destroy the 
trust, or prevent its execution at alater period. Equity considers 
that done which ought to be donc, and directs its relief accordingly. 

3. Slavery having been abolished in Georgia, and freedom having come 
to John, when he was not permitted to go to it, as directed by the will, 
and promised. by the executor when he assumed the trust, he being 
sui juris with the right to litigate, in the Courts of this State, may, in his 
own name, (as heis over twenty-one years of age), proceed in a Court 
of equity, to compel the execution of the trust, in accordance with the 
will, or as nearly so as the changed condition of the country will per- 
mit, and to recover, not only the legacy, as provided by the will, but 
such reasonable compensation, for the support and education, which 
the will gave him, as the Court may find due and unpaid. 

4, While a freedman may, in the Courts of this State, enforce any legal 
equity which was created in his favor, while a slave, that did not then 
contravene the policy of the law, he can not maintain an action for in- 
juries which he may have received, or for wageson account of labor 
done by him, while he was a slave. 


bo 


Manumission. Emancipation. Decided by Judge Grp- 
son. Burke Superior Court. May Term, 1868. 


Augustus H. Anderson, of Burke county, Georgia, died in 
1853, testate. The will was as follows: 

ITEM 1st provided for the payment of his debts. 

Trem 2nd loaned to his wife certain slaves, and furniture, 
during her life, gave her a carriage and horses and the privi- 
lege of using his residences in Burke and Richmond counties, 
until the 1st of January, 1875, if she lived to that period. 

Irem 3d gave to one Bugg, the right to reside at his place, 
“Forehand,” as long as he wished, ete. 
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Irem 4th gave to Augustus Anderson, son of one Murphy, 
$500 00, to be held by Murphy for his use. 

Irem 5th gave to Adam and Maria, two old slaves, $20 00 
each, per annum, and provided for their kind treatment. 

Irem 6th was as follows: “I desire and direct that my 
executors cause to be removed toa free State, and there 
emancipated, John, son of my negro woman slave, Louisa; 
that they pay the expenses of such removal, and for the rea- 
sonable support and schooling of said John, until he is put to 
a trade, and that when, if he do, reach the age of twenty-one 
years, they invest and secure for his benefit, as (they) may 
deem best, the sum of three thousand dollars, to be raised 
out of my estate.” 

Item 7th was as follows: “I desire and direct that my ne- 
gro slave, Louisa, mother of said John, shall be kept at my 
Burke plantation till the Ist of January, 1875, that she be 
kindly treated and provided for, that she be employed asa 
seamstress as heretofore, and that she be paid by executors, 
annually, until that time, the sum of fifty dollars, ifshe choose 
then (in 1875) to go toa free State and be emancipated, my 
executors are directed to carry out her determination, and to 
invest and secure for her use, as they may think best, two 
thousand dollars, to be raised out of my estate, the interest of 
which she is to receive during her life, and then her son John, 
if in life, is to have the benefit of said investment absolutely. 
Ifsaid slave, Louisa, shall determine not to go to a free State, 
then I give her to my son-in-law, Moses P. Green, if then in 
life, or if not, to any one of the children.or decendants of my 
daughter Martha, that said slave may select as her owner.” 

Irem 8th gave to Moses P. Green absolutely the slaves 
before loaned him, with privilege of using any of testator’s 
land till 1st January, 1875, gratis. 

Irem 9th appropriated $100 00 per annum till 1st Janu- 
ary, 1875, to pay a missionary for his slaves. 

Irem 10th provided that the residue of his estate, with 
the wife’s legacy, after her death, should be kept together 
till the 1st of January, 1875, ete. 

Irem 11th provided that the net income of the estate, 
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after paying legacies, should be paid one-third to his wife 
during life, one-third to said Greene during his life, remainder 
first to Greene’s wife and then to the guardian of her child- 
ren, and that the other third should be held by the executors 
for the uses, ete., specified in the 12th item; his wife’s third, 
at her death, was to be divided in halves and go as the other 
thirds. 

Irem 12th provided that the income from 11th item should 
be invested as the executors thought best, to be paid to his 
daughter, Susan, or her children, as they needed it, and on 
the 1st of January, 1875, this fund to be paid to her chil- 
dren or their descendants. 

IreM 13th provided that, on the 1st of January, 1875, the 
residuum of the estate not disposed of, if his wife was then 
dead, be divided into halves, one-half to go to Martha’s 
children and the other to Susan’s children, on terms specified. 
A provision was also made here for the wife, should she be 
alive in 1875. 

Irem 14th provided that if Susan or Martha were alive 
on the Ist of January, 1875, and childless, each should take 
absolutely said half given to her children. 

Ire 15th required the executors to secure the legacies to 
the females to their sole use, unless they thought it not pro- 
per to do so. 

Item 16th provided that if, on the Ist of January, 1875, 
no person was alive, or represented by lineal (not collateral) 
descendant, the executors should sell all the property as they 
thought best, (seeing that the slaves got good masters,) and 
pay $10,000 00 to the Georgia Female College, at Macon; 
$10,000 00 to the trustees of Emory College, at Oxford ; 
$20,000 00 for the endowment of a free school of Brigham’s 
district, Burke county ; $20,000 00 for the endowment of 
another such school near Lester’s district, in said county; and 
the executors were to see that necessary acts of incorporation 
were had for these purposes; any balance was to be used in 
building ‘and endowing a college, under the control of the 
Methodist denomination, at Brothersville, Richmond county, 
Georgia, etc. 
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IrEM 17th nominated Moses P. Green, Charles J. Jenkins, 
Elisha A. Allen, and Andrew J. Miller, as his executors and 
testamentary guardians of any legatee who might be a minor 
when his or her legacy was payable. 

The will was admitted to probate. Green, alone of said 
named executors, qualified as such. This negro, John, was 
then about twelve years old. In some way, (it does not 
appear how by the record,) the Superior Court of Burke 
county had this will, etc., before it, and in 1855 there was a 
decree, that Green, as such executor, should extinguish Bugg’s 
claim by purchase, that he should, “ under the direction of 
Thomas M. Berrien and Andrew J. Miller, solicitors in this 
cause, make such provision and investment for the slaves, 
John, Adam, Maria, and Louisa, and such disposition of them 
as will substantially carry out the provisions of said will in 
relation to them ;” that Green be allowed to retain, for his 
own use, such sum out of the estate in his hands, as should, 
in the opinion of said solicitors, be sufficient consideration 
for the release of his privileges granted in said 8th item; that 
Green sell all the land of testator in Burke, and all the 
slaves thereon, (except Adam, John, Maria, and Louisa,) 
when and where, and on such terms as Green and the solic- 
itors should agreeupon, and that, after paying all legacies and 
fees, and costs, and making the investments provided for in 
the decree, the residue shall be invested, under the direction of 
said solititors, in State stock, or other stocks and securities 
for the uses and purposes specified in. said will; that Green 
report annually to said Court, his action under the decree: 
and power was given to enlarge the decree if necessary to 
carry out the same. Pursuant to said decree, Green proceeded 
to sell the property ; bought most of it himself, and paid the 
other legacies, ete. But he paid Louisa nothing. She died 
in 1858 or 1859. He did not execute the will as to John, but 
he was kept in Georgia and used as a slave until slavery was 
abolished. He became of age in 1862. 

Upon the state of facts, set out in his bill for account 
against Green, filed in April, 1868, said negro, John, claimed 
that he should be paid the $3,000 00, also what it would 
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have cost Green to have executed the 6th item of the will, as 
to John, and also the annuity and legacy given to his mother 
by the 7th item of said will, with interest according to law. 

Green’s solicitors demurred to this bill upon the grounds 
that said 6th and 7th items of the will were void, under the 
Acts of the General Assembly of Georgia, passed in 1801 and 
1818, prohibiting emancipation ; because John never has 
had, nor has any capacity to take under said will, or to com- 
pel Green to perform ; because John is not, and never was, a 
citizen of the United States of America, having such rights 
as to enable him to sue in any State or Federal Court, nor is 
there any law, State or Federal, giving him a right to sue 
for any claim arising before emancipation; because the whole 
will showed that Green had the right to refuse performance 
of the trusts in items six and seven specified ; because, (as to 
the claim under his mother,) her death defeated any claim 
which she had, and because, for the reasons aforesaid, she 
could not take, and, therefore, could not transmit anything. 
Judge Gibson overruled the demurrer as to John’s claim 
under the 6th item, leaving the other to be determined at the 
hearing. This decision is assigned as error by Green’s solic- 
itors, upon the points indicated in the demurrer. ; 

J. J. Jones and A. M. Rogers, for plaintiff in error, said 
the 6th item was void, because of the Acts of 1801 and 
1818; Cobb’s Digest, 983 and 991; Miller vs. Lewis, (un- 
published decision of this Court during the war,) if that 
not so John could not enforce the claim. 14 Ga. R., 198; 
20, 510, 511; 23, 453; 26, 631; 2 Hill’s Chan. R., 304. 
The decree is dormant. Code, secs. 2862, 4160. John was 
no party to it; it can be enforced only by fi. fa. or attach- 
ment. Code, secs. 4156, 4157. Emancipation gave nothing 
but freedom. 14 Ga. R., 198; 20, 510; Civil Rights bill, 
Acts of Georgia, 1865-6, p. 239 ; Amendment United States 
Constitution, Art. XIV. This can oply act prospectfully. 
1 Kent’s Com., 501; Constitutions of 1861 and 1865; 34 
Ga. R., 483; Constitution 1868. 
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E. T. Lawson and James S. Hook, for defendant jp 
error, replied, that the 6th item was not void, citing 4 Ga, 
R., 445; 10, 263; 25, 109; Cobb on Slavery, secs. 282-3- 
4-5, 353-5-6, 364-5-6-7. 


Brown, C. J. 


1. The testator, by his will, directed that the boy John be 
removed to a free State, and there emancipated, and that the 
expense of his removal, and of his reasonable support and 
schooling, till he was put to a trade, be paid out of the estate 
by the executors, and when he arrived at the age of twenty- 
one, the executors were directed to invest and secure for his 
benefit, the sum of $3,000 00, to be raised out of the estate 
of the testator. We hold that this was a legal bequest, and 
that it constituted a legal trust, which in no way contravened 
the policy of the State of Georgia at the time the will was 
made, or at the present time. I will not enter into a discus- 
sion of this question. It has been so ably discussed, and 
the rule so firmly established by this Court in a number of 
previous cases, as to render it a work of supererogation on 
my part. See Vance vs. Crawford, 4 Ga., 445; Cooper vs, 
Blakey, 10 Ga., 263; Sanders vs. Ward, et al., 25 Ga., 109. 
And see Cobb on Slavery, secs. 282-3-4—-5, 353-5-6, 364-5- 
6-7. 

2. The position being established that this was a legal 
trust, it follows that it was the duty of the qualified executor 
to execute it. Indeed, it was his sworn duty to execute it. 
His oath, as executor, bound his conscience to its faithful 
performance, and I have the authority of the late learned 
Chief Justice of this Court for saying, that this is a rare 
exception to the rule, which is, that executors or trustees 
have been faithful to their oaths in the execution of similar 
trusts. In Sanders vs. Ward, et al., 25 Ga., 121, Judge 
Lumpkin, in replying to the objection that such trusts could 
not be enforced, as slaves, as such, could not sue to have 
them executed, says: “This suggestion has been urged again 
and again, in connection with the point under consideration, 
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in all the slave States—in Alabama, Mississippi, South Caro- 
lina, Virginia, as our own past decisions show—and has been 
invariably overruled. ‘Trustees are selected by the testator, 
on account of the confidence reposed in them, and usually 
they will discharge their duty. And if there be doubts, 
they will apply to the courts for direction. However faith- 
less we may be to the living, we are rarely so to the dead. 
If the heirs move in the matter, this will give the courts 
jurisdiction, and they will compel, by their decree, an execu 
tion of the trust. How many trusts of this sort all over the 
slave States, and in this State, have been executed? Have 
any failed for want of fidelity in the trustee? This objection 
is imaginary.” Had the learned Chief Justice lived to try 
this case, he would have been compelled to admit that at 
least one exception to the rule that we are not faithless to the 
dead exists, and that the objection is not in every case imagi- 
nary. 

Bui did the failure of this executor to execute this will, in 
compliance with the solemn oath which he had taken, and 
his conduct in retaining John as a slave in this State, in pal- 
pable violation of what he knew to be the wish and will of 
his father-in-law while in life, destroy the trust, and leave 
the cestui qui trust after he came of age, and became free, 
without a remedy? We think not. Equity considers that 
done which ought to be done, and directs its relief accord- 
ingly. _ Revised Code, section 3031. This trust was a legal 
one. It ought to be executed, and a Court of Equity will 
so direct its relief as to enforce its execution. 

3. But it is insisted that the changed condition of the coun- 
try, renders it impossible to execute the trust, as John has be- 
come free in Georgia, and no one has the right to compel him 
togoto a free State, as directed by the will. And it is further 
urged, with great earnestness, by the learned counsel for the 
plaintiff in error, that John has the right to sue in the Courts 
of Georgia, for any legacy given to him whilea slave, or for 
the execution of any trust that was created in his favor while 
he was aslave. While we admit the ingenuity of the argu- 
ment, and admire the ability with which it was urged, we 
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can not subscribe to the proposition as a sound one. It js 
true, the will can not now be literally executed. By the 
neglect of the executor, to use the very mildest term, John 
was not permitted to go toa free State while a minor, ag 
directed by the testator. But soon after he came of age, the 
free state, by the results of the late unfortunate civil war, 
cameto him. Henot only became a free man, but he acquir- 
ed a status in the Courts of the State. He acts for himself, 
cand has the right to litigate with the executor on termsof 
equality before the law. And, we hold that he now has the 
right, in a Court of Equity, to call the executor to account, 
and to compel the execution of the trust in his favor in accord- 
ance with the will, or as nearly so as the changed condition of 
the country will permit, and to recover, not only the legacy 
left him by the will, but such reasonable and just compensa- 
tion for the support and education which the will directed 
that he should have, as may be found to be due and unpaid, 

4, It was insisted that the rule which we have adopted in 
this case, if announced, would lead to an immense amount of 
litigation, as it would authorize freedmen to maintain suits in 
the Courts of this State, for injuries done to their persons 
while they were slaves, and for wages during the same period. 
We anticipate no such results. ‘There is a very broad dis- 
tinction between the rule which we maintain and the one 
which counsel insists will follow as a necessary consequence, 
We hold that a freedman of legal age, may commence pro- 
ceedings to enforce, in the Courts of this State, any existing 
legal or equitable right, created in his favor while he wasa 
slave, that did not then contravene the policy or violate the 
laws of the State. If, in other words, a legal trust was cre- 
ated in his favor, while he was a slave, which he had no 
right to ask the Courts to enforce, but which it was the right 
and duty of an executor or trustee to execute, or to enforce 


_in the Courts for, him, he may now institute proceedings in 


his own name, to enforce it, if the executor or trustee still 
refuses to account to him, or fails to execute the trust. 

But we hold that a freedman has no right of action in our 
Courts, to recover damages for injuries done to his person 
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while he was a slave, or for wages on account of labor done 
by him as a slave. As the law then stood, his labor belonged 
to his owner, and the owner alone had a right of action to 
recover damages for injuries to his person. By his transition 
from slavery to freedom, no such right of the owner has 
been transferred to him. I may add, that, under our last 
statute of limitations, all such actions for personal injuries, 
not already commenced, are forever barred and foreclosed. 
Judgment affirmed. 





Evten D. Dicken, plaintiff in error, vs. H. T. Dicken, 
defendant in error. 


1, On the hearivg of a motion for temporary alimony, pending an action 
for divorce, the merits of the cause arenot in issue. But, under sec- 
tion 1735 of the Code, the Judge, fixing the amount of alimony, may 
inquire into the cause and circumstances of the separation, rending 
the alimony necessary, and, in his discretion, may refuse it altogether ; 
or he may grant such alimony, including the expenses of the litigation, 
as the condition of the husband, and the facts of the case may just- 
ify. But the Judge should exercise a sound discretion, and should 
be careful that he does not so use this discretionary power, as to en- 
courage the separation of husbands and wives, and increase litigation 
of this character. 

2, After looking into the cause and circumstances of this separation, we 
are satisfied the Judge did not abuse the discretion vested in him by 


the statute. 


Divorce. Alimony. Decided by Judge GREEN. Spald- 
ing Superior Court. February Term, 1869. 


Mrs. Dicken sued her said husband for divorce upon the 
ground of cruel treatment. The charge was, that on the 
27th of August, 1868, he “layed violent hands upon” her 
and “cruelly treated and violently used her without any cause 
whatever ;” that on said day, and other days, he “did resort 
to all kinds of means and devices to harrass, alarm and pun- 
ish” her “using, at various times, violent threats, and pre- 
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tending, at other times, to be deranged, and would act, jn 
her presence and about the house, as a lunatic, for the pur- 
pose of alarming her.” The schedule of his property made 
by her footed up $5,425 00, besides $1,500 of notes, which 
she supposed he owned. 

He was called on to show cause why temporary alimony 
and attorney’s fees should not be paid by him. At the hear. 
ing, an attorney-at-law testified that $100 00 was a reason- 
able fee for prosecuting this cause, if it is defended ; that, 
supposing defendant to be worth $4,000 00 or $5,000 00, 
he thought $20 00 to $25 00 per month was quite reason- 
able for her support, either at the homestead or boarding, 
perhaps less if she lived in the country; that the house 
where she lived was worth $2,000 00, and would rent for 
$250 00 per annum. 

Another attorney testified that, if this cause was defended, 
a reasonable attorney’s fee for prosecuting it would be from 
$100 00 to $200 00, considering defendant’s pecuniary ability 
as shown by his return. The clerk testified, that when the 
libel was filed, Mrs. Dicken’s attorneys told him not to issue 
process at once, but to let it alone for a week or two, witha 
view of having the cause settled, if possible, without suit. 

Here movants closed. 

Defendant was then examined in his own behalf. He 
testified that he married plaintiff in 1838, and that they had 
lived together peaceably till last summer; that he had been 
well off, pecuniarily, but lost thirty-five slaves and other 
property by the war; that during the war he moved to a 
farm four miles from Griffin; his wife insisted on returning, 
and he moved back to Griffin, still carrying on the farm; 
that after the war, he had the farm dwelling plastered and 
repaired, and moved back; his old slaves consented to stay 
with him; that he had four cooks, but neither would cook, 
because his wife was so cross, etc; she insisted that he should 
sell and return to Griffin, and he did so at a great sacrifice; 
he sold his farm and stock, ete., for $4,700 00, putting his 
land at $2 00 per acre, when in fact it was worth greatly 
more, and would now sell for $10 00 per acre; they boarded, 
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and his wife fell out with her landlady ; he then bought a 
house at a high price; he went into the livery business, made 
money, but was dissatisfied ; after a year he sold his livery 
interests, bought cotton and lost $1,600 00; this embarrassed 
him and he wished to return to the country; he bought a 
place in Pike county, but his wife would not go there; he 
moved there, staid about a week, was dissatisfied, sold out 
and wished to buy an improved place of Goddard, in Butts 
county, near a church which he had been serving (as a minis- 
ter) for nearly eleven years; his wife refused to go; no place 
in the country would suit her; it cost about $1,500 00 per 
annum to live in Griffin, and he had no income; they sepa- 
rated ; he bought the Locust Grove property, but his wife 

would not go and live with him; he went away from it, and 

sent her word to go and live there and he would not disturb 

her, but she would not go. 

He was asked if he had ever treated her cruelly. This was 
objected to, because cruel treatment was the ground of divorce 
alleged in the libel. The Court overruled the objection. He_ 
said he had not, but that on the contrary, after the separation 
he went to Griffin, found where she boarded and went there, 
intending to beg her, on his knees, to return to him, but she 
would not see him. He wrote a letter to her begging her to 
return, butshe refused. He said he had been sick, and nearly 
lost his mind, that he was unwilling now for her to live with 
him unless she would respect him as the head of the family, 
as she had done; that no effort was made to get him to sup- 
port her before the suit was brought; she lived in his house 
in Griffin, and he supposed was getting the rent of another 
house in Griffin, worth, say $12 00 per month; (this esti- 
mate was afterwards supported by another witness;) that he 
had sent her $10 00, and left some provisions and about 
seventy-five loads of wood for her at home when he left. 

A schedule of his property was attached to his answer to 
the rule. It was as follows: 100 acres land in Henry coun- 
ty, Georgia, $600 00; 2 mules and a wagon, $400 00; 2 
cows, $50 00; merchandize in store, $1,500 00; furniture, 
$60 00; town lot in Griffin, $1,575 00; town lot in Griffin, 
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$300 00; household furniture, in Griffin, $200 00; 2 notes 
on Siete due 25th of December, 1869, $760 00, total ; 
note on Scott, value unknown, $800 00; note on Walker, 
supposed value, $130 00; account on Thane, $36 00; 
buggy and harness, $125 00. Of this property, his wife had 
possession and control of the lots in Griffin and the house. 
hold furniture. Heshowed by schedule also, that he owed 
$1,959 00. 

Dr. Wootsey testified, that defendant moved to Locust 
Grove on the 10th of September, 1868, bought some land, 





and for a time, boarded with him; that defendant was unwell, - 


and for several days quite sick; that he visited him during 
his illness last summer and found him in a low state of health, 
and, as the witness thought, partially insane; that he did not 
examine him professionally, but from observing him, thought 
him insane or partially so. Defendant went away, stayed ten 
or twelve days, returned and began merchandizing. Soon 
he began living at the store, having rations cooked for him 
and his clerk at the store. Last fall his store and goods were 
burnt, and he thereby lost, say $2,000 00. He is still mer- 
chandizing, but not making more than will support him and 
his clerk,and heowes $500 00 for the Locust Grove property. 
He said the house at Locust Grove is a good one for a respect- 
able family, and the community isa respectable one. He 
testified that he was boarding a school-mistress and a work- 
man, furnishing lights, washing, ete., at $12 00 per month, 
and he supposed that $500 per month was enough fora 
lady’s wardrobe. 

Dr. SaunveErs, their family Siete, bore testimony 
that they had lived well and happily together, each perform- 
ing the marital duties; that she appeared to have control, 
that Dicken generally did as she said. Her suggestions a 
luded to by him, were as to the management of the sick, A 
witness testified that he visited Dicken salhen he was very sick, 


that his wife did not speak very affectionately to him, that he’ 


called her by affectionate names, but she would not come to 
him; though she was in another room and possibly did not 
hear him. 


ie 














lc i EemlUrOlelCUel,lCLtlCt el lCi lO llC CC eel elt Clete (i<‘i‘ Sk UCU lCOWClCO CUCU eeelCrllCl trl ree OC ermhlCe. lUemem,.lUmMOlmlC Me, lCUmmlC eK (ai tiéiéieee ise («és et 




















ATLANTA, JUNE TERM, 1869. 667 


Dicken vs. Dicken. 











Mrs. Dicken was examined. So much of her testimony as 
is important was as follows: Dicken coming home, in the 
latter part of last summer, complained of the extravagant 
living and spoke of buying an unimproved place in Butts 
county, Georgia, and wished her to go there and live; she 
remonstrated, saying, that with their limited means and_ his 
advanced age and feeble health, such a step would be impru- 
dent. He then insisted upon her discharging the servants 
and doing the cooking in person ; she replied she would not 
do the cooking for him to save his life. (She said his con- 
duct and talk provoked her to this improper remark.) He 
continued talking and became excited; she went into the 
back yard and then into the front yard; he ordered her back 
into the house; she would not go, and he said, with an oath, 
she should ; he started toward her in a violent manner ; she 
passed out of the gate on to the sidewalk, when he seized her 
by the hands, crossed them, and dragged and forced her into 
the yard, thence into the piazza, thence into her room, shoved 
her into a chair, took hold of her shoulder, and, with an 
oath, told her to behave herself; some ladies came in and he 
said to them that his wife had been living out of the church 
so long that she was backslidden and excited about it; then 
she replied that he knew that was not the cause of her 
screaming, and he replied that that was a lie, or an infernal 
lie; once before that, he raised a saucer at the table and was 
about throwing it at her, when she told him he had better 
not, and he desisted; when he returned from Butts county 
he found her in bed sick, asked her who was her physician, 
she told him; he sat awhile and then remarked that he had 
as soon be in hell as there. She said that, for eight or ten 
months before their separation, his conduct was terrifying, 
and she was afraid to live with him. She said she wished 
to move back from Butts county to Griffin because the house 
was bad, the neighbors were few, and her husband, having 
charge of four churches, was much from home. She was 
satisfied after the house had been repaired, and did not insist 
on moving, but her husband sold out because his old servants 
would not stay with him; he spoke of having struck at a 
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negro witha trace chain, and said had he hit him, he might 
have killed him, and that he would farm no longer. When 
asked to go to the Pike place, she said she tho ught she deser- 
ved a better house; he insisting upon her going, she said her 
daughter’s situation would not allow her to go, and he ap. 
peared satisfied ; he stayed but about a week in Pike, and then 
sold that place; that was before his health and mind appeared 
to be impaired; about two months after he had attempted 
to kill himself, the difficulty occurred which caused the sepa- 
ration ; she thought him then in his right mind; she did 
not think him insane last summer, though some of his friends 
did ; he took a good deal of laudanum and whiskey ; she al- 
ways treated him kindly, and would not have left him had 
it been possible to live with him; she said she inherited four 
or five slaves and some money, which went into their com- 
mon stock, and she had assisted in accumulating what they 
had ; she thought she needed $30 00 per month to live; said 
she had had no money but $12 00, collected for rent, $18 00 
for wood sold, and $10 00 sent to her by him; her son-in- 
law, by Dicken’s consent, was living with her in Dicken’s 
house ; she was told that he would let her live with him if 
she would treat every one who came, and negroes, kindly, 
and she understood this to mean that she should receive 
negroes as equals; she said her health was not good; that she 
had no income except from her labor, and sometimes needed 
a physician, She said further, that she would not now live 
with him, because she was satisfied he wished to be rid of her. 

One of her attorneys testified that, after the libel was filed, 
but before he was served, Dicken was asked to make provis- 
ions for his wife’s support, and he refused. 

The testimony being closed, and argument had, the Judge 
ordered Dicken to pay his wife’s attorneys $50 00, as a fee, 
and that she be allowed to remain in his said house pending 
this action. Her attorneys say the allowance, for a fee, was 
too small, and the refusal of other alimony than the occu- 
pancy of the house, was wrong, and that the Court also erred 
in hearing Dicken’s testimony as to cruel treatment of his 
wife. 
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Boynton & DisMvKE, for plaintiff in error. 
D. J. BAILEY, for defendant in error. 


Brown, C. J. 


It is not the purpose of this Court to enter into a discus- 
siop of the merits of the unfortunate difficulties which have 
resulted in the separation of the parties to this record. Doubt- 
less the heavy losses which they sustained by the war, had 
much to do in producing the state of mental disquietude and 
irritability which led to the separation. From the possession 
of what, in the section of country where they lived, might 
be termed wealth, they were reduced in their estate, till 
they must labor in their old age for a living, much less com- 
fortable than they formerly enjoyed without the necessity of 
daily toil. Struggling with these misfortunes, Mr. Dicken 
found his wife unwilling to accommodate herself to their 
changed condition and to live in the country, in the simple 
style which he felt obliged to adopt. This, with his losses 
resulting from unfortunate trading since the war, had affected 
his mind very seriously; and it would seem, from the testi- 
mony of the witness, and the irregularities of his conduct, 
so much in conflict with his Christian character, that it must, 
at times, have produced temporary insanity. In this unfor- 
tunate condition of the family, the record does not show that 
the wife conducted herself with that gentle forbearance, or 
that she displayed that sympathy and kindness so character- 
istic of her sex, in times of misfortune and distress. Had 
her course been different towards her husband in his periods 
of gloomy depression, the necessity for this proceeding might 
probably never have existed. 

1, Butit is insisted by the learned counsel for Mrs. Dicken, 
that the Court had no right to inquire into the causes of the 
separation, in a motion for temporary alimony—that the proof 
of the marriage and the pendency of the action ‘for divorce 
entitled her to it, as matter of right. We admit that some 
of the former decisions of this Court, go far to sustain this 

VoL, Xxxvili—43. 
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view of the case. But we think the rule, if it had been go 
established .by the Court, has been changed by the Code, 
and that the change was a proper one. The legislature hag 
certainly gone quite as far as sound public policy authorizes, 
(it might not be proper for the Court to say, further than the 
New Testament justifies,) in the enactment of laws facilita- 
ting the separation of husband and wife by divorce. If the 
Courts encourage those separations, by a liberal grant of tem- 
porary alimony, when the wife, as plaintiff, is decidedly at 
fault, the evil will be greatly increased. 

It follows, therefore, in our opinion, that the legislature 
acted wisely in giving the Judge the power, in his discretion, 
to inquire into the cause and circumstances of the separation, in 
fixing the amount of alimony, and in authorizing him, in prop- 
er cases, to refuse it altogether. When the wife has, in fact, 
been wronged, and she comes into Court with a just cause of ac- 
tion, every facility should be afforded her, to litigate upon terms 
of perfect equality with her husband, and the Judge should 
so shape his orders as to give her the means to do so, witha 
comfortable support, according to her status in society, and 
her husband’s ability, pending the litigation. But the Judge 
should not be bound to give alimony to encourage such liti- 
gation, in every case where an imprudent, high-tempered, or 
even criminal wife chooses to commence proceedings of this 
character against her husband. He is not bound to inquire 
into the cause and circumstances of the separation. The 
statue says he may do it. And as he is to exercise a sound 
discretion in determining on the amouiit of alimony to which 
the wife is entitled, or whether she is entitled to any, there 
seems to be good reason why he should make the inquiry in 
a large proportion of the cases of this character, which come 
before him. 

But it was insisted that the Judge allowed a less sum for 
counsel fees, in this case, than was proven to be the minimum 
fee, for the prosecution of such a case, and that his judgment 
was, therefore, contrary to the evidence and should be set 
aside, Ifthe Judge had the right, after the hearing of the 
case, to refuse anything for alimony or counsel fees, we do not 
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see why he had not the right to allow a less amount than the 
roof shows the services of the counsel to be worth. 

2. The whole question is one of sound discretion. Under 
all the facts and circumstances of this case, did the Judge 
abuse the discretion vested in him by the statute, to such an 
extent as to make it the duty of this Court to interfere, and 
set aside the judgment. We think not. 

It is claimed that there is some ambiguity in the order 
which leaves it doubtful, whether Mrs. Dicken is to have the 
use and control of the house in Griffin, where she lives, which 
one of her witnesses testifies, will rent for $250 00 per annum, 
as her alimony, or whether she has only the right to occupy a 
room in the house. We construe the judgment to mean that 
she is to have the use and control of the house, with the right 
to receive the rents during the litigation, and we have so 
shaped our judgment as to make that certain, if it were not 
so already. 

Judgment affirmed. 
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APPENDIX. 





Section 3181 of Irwin’s Revised Code is in these words: 

“The several Judges of the Superior Courts of this State 
may convene at the seat of government once in each year, at 
such time as they, or a majority of them, may appoint, for 
the purpose of establishing uniform rules of practice through- 
out the several Circuits of this State; which rules, so estab- 
lished, shall be published immediately after the adjournment 
of said Convention.” 

And section 192 of said Code is as follows: 

“The rules of the respective Courts, legally adopted, 
and not in conflict with the Constitution of the United 
States, of this State, or the laws thereof, are binding, and 
must be observed.” 

Such a Convention was held at Atlanta, Georgia, on the 
13th of July, 1869, and established the following : 


RULES OF THE SUPERIOR COURTS. 


COMMON LAW RULES. 


APPEALS, 


1. Exceptions to the security on appeal must be taken on 
or before the last day of the first term of the appeal; and if 
such exceptions are sustained, other and good security shall 
be given, or the appeal will be dismissed. If the security, 
good at first, becomes insolvent pending the appeal, the party 
appealing shall give other good security, in the discretion of 
the Court, or the appeal shall be dismissed. In either case, 
an affidavit may be filed in forma pauperis. 
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ATTORNEYS. 


2. The following shall be the form of the license, issued 
by the Clerks of the Superior Courts, to attorneys admitted 
to the Bar: 


STATE OF GEORGIA: 


At the Superior Court, holden in and for the county of 
auatiee 9B) <pcepenes Dorm, 1B. 

KNOW ALL MEN BY THESE PRESENTS, That at the present 
sitting of this Court, A. B. made his application for leave to 
plead and practice in the several Courts of Law and Equity 
in this State: Whereupon, the said A. B., having given satis- 
factory evidence of good moral character, and having been 
examined in open Court, and being found well acquainted 
and skilled in the laws, he was admitted by the Court to all 
the privileges of an Attorney, Solicitor and Counsellor in 
the several Courts of Law and Equity in this State. 

In testimony whereof, the presiding Judge has hereunto 
[1.8] set his hand, with the seal of the Court annexed, 
DE ssisician eee , in the year 18.... 

Cc, BD, 
Judge Superior Courts, .....++4. Circuit, Ga. 
E. F., Clerk. 


3. Arguments of counsel shall be confined to the law and 
the facts involved in the case then before the Court ; and in 
ali civil cases, questions of law shall be argued exclusively to 
the Court, and questions of fact to the jury. 

4, No attorney shall be permitted to interrupt another 
while addressing the Court or jury, except to correct him in 
a misstatement of evidence, or misrepresentation of the po- 
sition of counsel, upon pain of being considered in contempt; 
and such interruption, when made, shall always be addressed 
to the Court, and not the counsel. 

5. All requests to charge the jury shall be made in writing, 
and handed to the Judge before he commences his charge. 

6. After the trial of a case, it shall be the duty of attorneys 
to return all of the papers connected therewith to the Olerk. 
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7. Not more than two counsel shall be permitted to argue 
any cause for each party, except by express leave of the 
Court; and in no case shall more than one counsel be heard 
jn conclusion. 

8. No attorney shall ever attempt to argue or explain a 
case, after having been fully heard, and the opinion of the 
Court has been fully pronounced, on pain of being considered 
in contempt. 

9, In all cases where payment or satisfaction shall be 
made on any judgment or execution, either in whole or in 
part, it shall be the duty of the attorney receiving the same 
forthwith to enter an acknowledgment thereof, and file the 
same of record in the office of the Clerk of the Court where 
such judgment was rendered ; and such Clerk is required to 
record such acknowledgment among the other proceedings in 
the cause, and also to make a note thereof on the docket of 
judgments opposite the place where such judgment is entered. 
Any attorney failing to comply with this rule, on or before 
the last day of the term next succeeding the making of such 
payment or satisfaction, shall be considered in contempt, and 
shall pay a fine not exceeding twenty-five dollars, which it 
shall be the duty of the Court to impose, and he shall there- 
upon moreover direct the recording and noting of such pay- 
ment or satisfaction. 

10. Writs and other proceedings may be signed by pro- 
fessional firms. When there is no firm, the Christian name 
of the attorney shall be added; but the usual abbreviations 
and initials of all Christian names shall be sufficient. 

11. No attorney, or other officer of the Court, shall be 
taken as bail in any criminal cause depending on or undeter- 
mined therein, or as security on any appeal or other proceed- 
ing. And for a violation of this rule, the attorney, or officer 
of Court so offending, shall be punished as for a contempt, 
and the party shall be compelled to give other bail or security. 


BILL OF PARTICULARS, 


12. In actions of assumpsit for the recovery of unliqui- 
dated demands, a bill of particulars shall be annexed to the 
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copy served on the defendant; and in every case where the 
plea of set-off shall be filed, a copy of the set-off shall be 
filed at the time of filing the answer; and when the bill of 
particulars is not annexed to the declaration, the plaintiff 
shall lose a term; and if service of said bill of particulars jg 
not effected upon the defendant by the succeeding term, 
non-suit shall be awarded. 


CLAIMS. 


13. In all cases of claims, where the burthen of proof 
rests with the plaintiff in execution, he is entitled to the con- 
clusion; but if the claimant introduces no evidence, he shall 
have the conclusion; and in cases of illegality, the plaintiff 
in execution shall, in like manner, conclude. 

14. In cases of claims, when the claimant dies pending 
the claim, his representative may be made a party, on motion, 
and on producing letters testamentary or of administration, 

15. When a claim case is called in its order for trial, an 
issue must be tendered within five minutes, or the levy will 
be dismissed ; and no exceptions will be allowed to the bond 
or affidavit, in cases of claims or attachments, after issue 
joined, except such as are taken, in writing, at or before the 
joining such issue. 


CLERKS. 


16. Every Clerk, who cannot produce all the Rules of 
Court when required, shall be fined not exceeding ten dollars. 

17. The Clerks shall keep a separate book, in which they 
shall register the names of all persons who may be fined by 
the Court, the time when, the offence for which they are 
fined, the amount received and disbursed. 

18. No Clerk shall suffer any original paper of file to be 
taken from his office in vacation, without an order from the 
Judge for that purpose, specifying the terms upon which it 
may be taken, and the length of time it may be kept, on 
pain of being considered in contempt of Court. 

19. When a case is called in its order for trial, the Clerk 
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shall, instanter, hand all the papers connected therewith, to 
counsel. 


CONSENT. 


20. No consent between attorneys or parties will be en- 
forced by the Court, unless it be in writing, and signed by 
the parties to the consent. 

21. No consent to dispense with pleading, will, in any case, 
be allowed ; nor will any evidence be received of the contents 
of any written agreement between attorneys, alleged to be 
lost, other than asworn copy of said agreement. 


CONTINUANCES. 


22. When a case is sounded for trial, the parties shall im- 
mediately announce ready, or move to continue; if five min- 
utes should elapse before the announcement or motion to con- 
tinue, the plaintiff’s case will be dismissed, or the defendant’s 
plea stricken. 


DEFAULT. 


23, Upon opening a judgment by default, the defendant 
shall plead, instanter, to the merits of the action; and no de- 
fault shall be opened, but upon payment of all costs which 
may have accrued. If the plaintiff allege himself to be sur- 
prised by the plea, the cause shall be continued at the in- 
stance of the defendant. 


DEFENSE. 


24. The following form of affidavit to defenses in actions 
founded on contracts, shall be used: You, A. B., do swear 
or affirm (as the case may be) that the foregoing defense is 
true, to the best of your knowledge and belief. So help you 
God.” Allamendments must, in like manner, be verified. 

25. No party shall be permitted to defend an ejectment 
cause who does not admit that he was in possession of the 
premises in dispute at the commencement of the action. 
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DOCKETS. 


26. After the Court is opened, and until it adjourns each 
day, the Judge’s dockets shall not be subject to the inspection 
of the bar or their clients. 

27. All causes shall be called and tried in the order in 
which they are docketed, without any preference or delay, 
unless it shall aprear to the Court that it shall be injurious to 
press a cause to trial when regularly called. A different or- 
der in calling the docket may be pursued by the Court, in its 
discretion, for the purpose of giving facility and expedition 
to its proceedings, or for furthering the ends of justice. 


EXCEPTIONS. 


28. All matters appearing to the face of the declaration 
or process, that would not be good in arrest of judgment, 
shall be taken advantage of at the first term, and will be im- 
mediately determined on by the Court; unless where the 
Court may entertain a doubt as to the law on the point; if 
so, the cause will be suspended, giving the defendant leave to 
plead his exceptions specially, together with any other mat- 
ter which he intends to rely on in his defense. The excep- 
tions thus pleaded shall be argued ata subsequent term ; and 
if not sustained, the plaintiff shall have his election to try 
then or to continue without a showing. 


EXECUTORS AND ADMINISTRATORS, 


29. An executor or administrator shall not be permitted, 
in answer, to deny any deed, bond, bill, note, or other written 
instrument of his testator or intestate, being the founda- 
tion of the plaintiff’s action, without an oath or affirmation 
endorsed on such plea or answer, that he has reason to be- 
lieve, and does verily believe, that such plea or answer is true. 


ILLEGALITY. 


30. When an affidavit of illegality is made, an account of 
partial payment made on the execution, the defendaut, at the 
time of making such affidavit, must pay up the amount he 
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admits to be due, or the Sheriff shall proceed to raise that 
amount and accept the affidavit for the balance. 

31. No second affidavit of illegality shall be received by 
any Sheriff or other officer. 


INTERROGATORIES. 


32. The following shall be the form of a commission to 
take testimony by interrogatories: 


of the ......0., Court, for the County and 


GEORGIA, By his Honor ......... , one of the Judges 
State aforesaid : 


sainetia County, 
, ergo , Esquires, greeting: 


Wuereas, There is a certain matter of controversy now 
depending in the ............ Court for said county, between 
bein Lavitie ; and WHEREAS, ......... is a material witness in 
said suit, and cannot attend our said Court in person, with- 
out manifest inconvenience : 

Now, know ye, that we, reposing special trust and confi- 
dence in your prudence and fidelity, have appointed you; 
and you, or any two or more of you, are hereby authorized 
and required to cause the said .......66 ssesereee personally to 
come before you, and after being duly sworn, to examine 
Jicinxinn. <eongeowa concerning the said suit, agreeably to the 
interrogatories hereunto annexed ; and the answers to the 
same being plainly and distinctly written, you are to send 
the same, closed up under your hands and seals, to our said 


Court, to be held on the ......... Gay i ..sacidisrendscuid next, 
together with this writ. 

Witness, the honorable ........2 sseseeeee , one of the Judges 
of said Court, this ......... Oy OF sc niceccae 


33. The names of the witnesses intended to be examined 
by commission shall be distinctly specified in the notice 
served upon the adverse party, preparatory to issuing the 
commission. 

34. The time to be allowed for the return of commissions 
from any part of the United States of North America, if 
less than one hundred miles distant from the place of trial, 








680 RULES OF THE SUPERIOR COURTS. 








shall be twenty days; if at a greater distance, and less than 
five hundred miles, forty days; if at a greater distance, sixty 
days; to any part of the West Indies or South America, 
eighty days; or to any part of Europe, one hundred and 
twenty days, unless, in the discretion of the Court, a longer 
time shall be allowed. 

35. In cases of commissions returned not executed or di- 
rected according to rule, either party in the cause shall, upon 
five days’ notice to the adverse party, or his attorney, be 
permitted to return the commission and its contents, (except- 
ing the answers of the witness, which shall remain in the 
Clerk’s office,) to the commissioners, to be properly executed 
and directed. 

36. When commissions are returned by mail, to entitle the 
party to open the same, the postmaster, his deputy or assist- 
ant, must endorse upon the back: “TI certify that I received 
this package from A. B., one of the commissioners.” The 
usual abbreviations of initials of christian names of the com- 
missioners, witnesses, attorneys, clerks, magistrates, and post- 
masters, shall be sufficient. 

37. No exception to a written interrogatory, on the ground 
that it is a leading question, shall prevail, unless it be filed 
with the interrogatories before the issuing the commission. 


JUDGMENT. 


38. The following form of judgment shall be used in all 
civil cases founded on contract, where an issuable defense is 
not filed on oath: 


A. B. 
v8. 
C. D. 


There being no issuable defense filed on oath in this case, 
judgment is rendered by the Court for the plaintiff vs. defend- 


ant for ......00. dollars and ......... cents, as principal, ...... 
dollars and ...... cents as interest, and ......... dollars ...... 
cents for costs of suit. 

TRIS 0000000 Gap OF ..0ssk. , 18—. 


E. D., Judge 8. C., ......4. . Circuit. 
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39. In all suits upon promissory notes and other obliga- 
tions in writing, and in allsujts upon accounts where there 
has been personal service, and an issuable defense is not filed 
on oath, the Court shall render judgment for the plaintiff ; 
and in all suits upon open accounts, where there has not been 

ersonal service, and in which there is no issuable defense 
filed under oath, the plaintiff shall be required to establish 


his claim prima facie. 
JUSTICES OF THE PEACE, 


40. The Justices of the Peace, and other committing mag- 
istrates, shall return all examinations and recognizances by 
them taken, or other papers that may be necessary to be acted 
upon by the Superior Courts of their respective counties, on 
or before the first day of the term of each Court, except in 
the counties of Richmond and Chatham, where they shall 
make said return ten days before said Courts, if taken that 
length of time before the sitting of the Court. 


JURIES. 


41, In striking juries, not more than one minute shall be 
allowed either party for each strike. 


LOST PAPERS. 


42. Whenever a party wishes to introduce the copy of a 
deed or other instrument, between the parties litigant, in 
evidence, the oath of the party stating his belief of the loss or 
destruction of the original, and that it is not in his possession, 
power or custody, shall be a sufficient foundation for the in- 
troduction of such secondary evidence. 

43, Whenever a party wishes to introduce the copy of a 
grant in evidence, the oath of the party, stating that the 
original is not in his power or possession, and that he knows 
not where it is, shall be sufficient foundation for the intro- 
duction of such copy. 
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MOTIONS. 


44, All grounds of motion for non-suit in arrest of judg. 
ment, for continuance, all objections to testimony, and all ex- 
ceptions to declarations, must be urged and insisted upon at 
once. And after a decision upon one or more grounds, no 
others afterwards urged will be heard by the Court. 

45. On all rules to show cause, and other motions, the 
party moving shall open and conclude; and on all special 
matters springing out of a cause at issue, the actor or party 
submitting a point to the Court shall, in like manner, begin 
and close. 

46. Every motion for any rule or order shall be submitted 
to the Court, in writing, by the counsel who makes it, and 


if granted by the Court, shall be delivered to the Clerk. 


NOTICE, 


47. It shall be deemed a sufficient compliance with the 
notice, given under section 3458 of the Code, (whether served 
heretofore or hereafter,) if the party notified being a resident 
of any other county of the State, or temporarily absent from 
the county of his residence, than that wherein the case is 
pending, shall make an affidavit, in writing, before some 
judicial officer of the State, that the books or papers required 
and not produced are not, nor have been, in his possession, 
power or control, since the service of such notice. When the 
party notified resides in the county, he may make the affi- 
davit in open Court, and it shall be held a sufficient com- 
pliance with the notice. 

48. All notices required to be given to any officer of the 
Court, must be in writing. 


NEW TRIALS. 


49, In every application for a new trial, a brief of the 
testimony in the cause shall be filed by the party applying 
for such new trial, under the revision and approval of the 
Court. If, pending the motion, the presiding Judge shall 
die, or a vacancy otherwise occur, then his successor shal! 
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hear and determine the motion from the best evidence at his 
command. 


PROCHEIN AMI. 


50. No prochein ami shall be permitted to institute any 
personal action, in the name and behalf of an infant, until 
such prochein ami shall have entered into sufficient bond to 
the Governor of the State, for the use of the infant and his 
representatives, conditioned well and faithfully to account of 
and concerning his said trust, which bond may be sued by 
order of the Court, in the name of the Governor, and for 
the use of such infant; and such bond shall be filed in the 
office of the Clerk of the Court in which the suit may be 


commenced. 
RECOGNIZANCES. 


51. All recognizances taken by the Clerk for the appear- 
ance of either parties or witnesses shall be written in a book 
for that purpose, separate and distinct from the minutes, to 
which he shall affix an alphabetical index. 


SHERIFFS. 


52. When a criminal or civil process shall have been deliv- 
ered to the Sheriff, or his deputy, if no levy or service has 
been made in conformity with the exigency thereof, he shall 
state specially in his return the cause why such levy or ser- 
vice has not been made. If property which hath been levied 
on remain unsold, it shall be his duty to state the cause of 
it so remaining unsold, and to give a particular description 
of the same. 

53. The Sheriff shall made a return to the Clerk of the 
Court at the opening thereof, of the names of the Coroner 
and Constables of the county, four of which Constables the 
Sheriff shall notify to attend each term, until the whole shall 
have served in turn; and the Sheriff shall be bound always 
to have at least four staves for the Constables. 

54. The Sheriff of each county shall keep a Bench-War- 
rant Docket, on which he shall enter all bench-warrants 
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delivered to him, and the time when executed, if executed, 
the time when they may be delivered to him, and if not, the 
reason why they were not executed. 


SURVEYS. 


55. County surveyors are required to deliver. copies of 
resurveys by them made, to each of the parties concerned, 
upon their application, and at their own proper costs, within 
ten days after such application is made; and the surveyor 
executing a survey shall be bound to attend Court to prove 
the same; and shall be allowed the per diem pay of a wit- 
ness attending upon subpeena. 

56. Surveys of lands in any quantity of two hundred 
acres, or less, shall be laid down by a scale of ten chains 
to the inch; and over that quantity, by a scale of twenty 
chains to an inch. 

57. No survey shall be received in evidence, unless it ap- 
pears that at least ten days notice of the time of commencing 
such survey was given to the opposite party by the one 
who offers it in evidence. Either party to an action may 
have a survey made, without an order of Court, upon giving 
the required notice. 

58. Every surveyor shall represent on his plat, as nearly 
as he can, the different enclosures of the parties, and the 
extent or boundaries within which each party may have 
exercised acts of ownership. 

59. After a cause has gone to a jury and evidence been 
heard in it, neither party shall be allowed to make objection 
to the survey executed, provided the proper notice shall have 
been given. 


WITNESSES. 


60. Witnesses shall first be examined by the party intro- 
ducing them, then cross-examined by the adverse party; 
further examination shall not be had but by leave of the 
Court first obtained, and then only upon the declaration of 
the attorney or witness, that a material fact has not been 
stated, to which all further inquiries shall be directed ; and 
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in all cases in which more than one attorney is retained on 
either side, the examination and cross-examination shall be 
conducted by one of the counsel only; and at the opening of 
the case both parties shall state to the Court to which attor- 
ney the examination and cross-examination of witnesses is 
confined, 


RULES IN EQUITY. 


1. When either party in a suit at law shall be desirous of 
obtaining the interposition of the Court, in the exercise of 
its equitable jurisdiction in the prosecution or defense of said 
suit, the application therefor shall be by bill, which may be 
sanctioned by the Judge upon such terms as shall seem just 
and reasonable. And no bill to enjoin an action at law shall 
be sanctioned by the Judge, unless the same shall be pre- 
sented in time to be made returnable to the regular trial 
term of the case next after the sanction of the bill, unless 
good cause to the contrary, to be judged of by the Chancel- 
lor, shall be shown in the application for the bill, and be 
sworn to by the party. 

2. The oath or affirmation of a defendant to his or her 
answer shall be: “ You, A. B., do swear, (or affirm, as the 
case may be,) that what is contained in your answer, as far 
as concerns your own act and deed, is true of your own 
knowledge, and that what relates to the act or deed of any 
other persons, you believe to be true.” 

3. After appearance by the party defendant to any bill i in 
equity, by any solicitor of this Court, the service of any sub- 
pena to make better answer, or any rule or order of the 
Court on such defendant or solicitor, shall be sufficient. Ser- 
vise upon complainant, or his solicitor, shall, in like manner, 
be deemed sufficient service. 

4. Copies of all exhibits shall be filed with the bill or 
answer, and no exhibits shall be admitted, unless by order 
of the Court, for some special or good cause shown. The 
VoL, xxxvili—44. 
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production of the original, if not admitted by the answer, 
_may be required on the hearing; and upon application to 
the Court, or to the Judge in vacation, and cause shown, the 
original of any exhibit will be ordered to be deposited in the 
Clerk’s office, for the inspection of the adverse party. 

5. When auditors have made up their report, the same 
shall be returnable in the Clerk’s office without delay, and 
shall remain open to the inspection of both parties. 

6. The rule at common law, which requires a prochein ami 
of an infant to give bond to account, etc., shall also be ob- 


served in equity. 
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Paragraph 5th of section 205 of Irwin’s Revised Code 
gives power to the Supreme Court “to establish, amend and 
alter its own rules of practice, and to regulate the admission 
of attorneys.” 

Section 192 of said Code declares that “the rules of the 
respective courts legally adopted, and not in conflict with the 
Constitution of the United States, or of this State, or the 
laws thereof, are binding, and must be observed.” 

Under and by virtue of said authority, said Court, at At- 
lanta, during the June Term, 1869, established the follow- 


ing: 


RULES. OF THE SUPREME COURT. 


ee 


ATTORNEYS. 


1, All-attorneys who have been admitted to‘practice in the 
Superior Courts of this State, may be admitted to practice in 
the Supreme Court, on application; provided, they exhibit 
to the Court satisfactory proof of good private and profes- 
sional character, and pay to the Clerk of the Supreme Court 
the usual fee of five dollars, who shall issue to each applicant 
a license, under the seal of the Court, upon each applicant 
taking and subscribing the following oath: “ I do solemnly 
swear, (or affirm, as the case may be,) that I will demean' my- 
self, as attorney or counsellor of this Court, uprightly and 
according to law; and that I will support the Constitution of 
the State of Georgia and the Constitution of the United States. 
So help me God.” 

2. The written recommendation of any one or more res- 
pectable members of the bar, certifying to the good private 
and professional character of an applicant for admission, 
shall be sufficient evidence of character, and will in all cases 
be required. 
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3. Any attorney from other States or Territories shall, on 
taking the usual oath, be admitted to plead and practice in 
this Court, who produces satisfactory proof that he has been 
regularly licensed in the highest judicial tribunal of such 
State or Territory, and is, at the date of his application, a 
practicing attorney of the same. 

4, No agreement or admission between the parties, or their 
attorneys, shall be binding, unless the evidence thereof’ shall 
be in writing, subscribed by the party, or his attorney, against 
whom the same shall be alleged. 


5. The counsel of neither party shall, without special Jeave 
of the Court, (obtained before the argument is opened,) oc- ) 
cupy more than two hours in the whole discussion of the 
cause. But the time consumed in reading the record, with- 
out comment, shall not be computed against counsel for plain- 
tiff in error. 

6. Only two counsel shall be permitted to argue for each 
party, plaintiff and defendant, in a cause ; and the counsel for 
the plaintiff in error shall begin and conclude, reading all 
the authorities upon which he expects to rely in his opening 
argument; and in all special matters springing out of a cause 
at issue, or otherwise, the actor or party submitting a point 
to the Court shall begin and conelude. 

7. No attorney, while arguing a case before the Court, 
shall make any personal remarks discourteous to, or in dis- 
paragement of, opposing counsel, or of the Judge, whose de- 
cision is the subject of review. Counsel in the argument of 
their cases are entitled to all the latitude which is necessary 
toa full and fair discussion of the points made by the record, 
and the legal or constitutional questions involved, but they _} 
shall not indulge in denunciation of any branch of any gov- 
ernment, under which we live, or in remarks calling in ques- 
tion the honesty or integrity of any co-ordinate department © 
of the government; and no such remarks will, at any time, 
be tolerated by the Court, unless the official whose motives 
are impugned is on trial, or in some way a party to the 
record, and his official conduct is the proper subject of inves- 
tigation and adjudication. 
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BILLS OF EXCEPTIONS. 


8. In all cases brought before this Court, the bill of ex- 
ceptions must distinctly specify the points of error in the 
judgment of the Court below, upon which the plaintiff in 
error expects to rely on the hearing. 

9, No cause shall be heard until the bill of exceptions and 
a complete record containing, with the bill of exceptions, 
without references aliwnde, all the papers, exhibits, depositions 
and other proceedings which are necessary to a hearing in 
this Court shall have been filed; and all objections to the 
completeness of the record shall be made in writing and 
verified as provided by the Code, on or before the calling of 
the case on the docket for a hearing; and in all cases where 
such exceptions are filed and allowed by the Court, the cause ° 
shall. Le considered as returned to the next succeeding term, 
and the Court shall, on motion, award a writ of certiorari, 
directed to the Court below, for the purpose of causing to be 
sent up the entire record, which writ shall be served by the 
party, or his attorney, moving the same, and shall be returned 
to the next term after it is awarded; provided, that nothing 
herein contained shall prevent this Court from awarding a 
process for contempt against any officer, in any case, where 
he may be considered as in default. 

10. A brief of the oral and a copy of the written testi- 
mony in the case shall be incorporated in the bill of excep- 
tions, or be attached thereto, as an exhibit, when presented 
to the Judge for his certificate—in which latter case, it shall 
be identified, as true, by the signature of the Judge there- 
upon. 

11. Every Clerk of the Superior Court with whom a bill 
of exceptions may be filed, shall transmit the same, with a - 
complete transcript of the record in the case, to the Clerk of 
this Court, at the seat of government, by mail or express, on 
or before the day succeeding the last day allowed him by 
law to make the transcript. In no case shall the Clerk of 
the Superior Court deliver the original bill of exceptions and 
transcript of the record to either party, or to counsel of 
either party ; but he shall send the same to the Clerk of this 
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Court, as herein directed ; and in every case he shall take g 
receipt from the postmaster or express agent, and transmit a 
copy thereof to the Clerk of this Court; and counsel for 
plaintiffs in error shall be bound to the Clerks of the Su- 
perior Courts, for the cost of transmitting papers, as herein 
directed. 


BRIEFS. 


12. On or before the calling of the cause, on the docket, 
for a hearing, the counsel for the plaintiff in error shall 
furnish to each of the Judges, and to the Reporter, a printed 
or plainly written copy of the bill of exceptions, a brief of 
the points intended to be made in the argument, with the 
- authorities relied on, and, if the facts of the case do not 
appear in the bill of exceptions, a brief abstract of them, as 
they exist in the record. 

13. The counsel for the defendant in error, before com- 
mencing his argument, shall hand to each of the Judges and 
the Reporter a statement of the points he intends to submit, 
and a list of the authorities upon which he relies. 

14. No argument or brief of counsel shall be received by 
the Reporter after the decision of the Court has been de- 
livered. 

15. When a brief is filed by counsel for either party, and 
no other appearance is made for that party, the Clerk, if re- 
quired, will read it in open Court. . 


COSTS. 


16. The attorney who makes out and tenders the bill of 
exceptions shall sign his name to the same, and shall, with 
the counsel representing the case before this Court, (whose 
name shall, in all cases, be marked on the docket,) be bound 
for costs. 

17, Upon the reversal of any judgment, order or decree 
of the Superior Courts, the party in whose favor the reversal 
is had shall be entitled to collect in the Court below all costs 
which have accrued in the cause. 

18, Upon the Clerk of this Court producing satisfactory 
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evidence, by affidavit or the acknowledgement of the parties, 
their sureties or attorneys, of having served a copy of the 
pill of costs due by them in this Court on such parties, sure- 
ties, or attorneys, an attachment may issue against such par- 
ties, sureties and attorneys, to compel payment of costs; and 
when there is no appearance for plaintiff in error, and the 
case is disposed of, and the cost is not paid, on motion of the 
Clerk, an attachment shall issue instanter against the attor- 
ney signing the bill of exceptions for the same. 


DOCKET. 


19. All cases returned to this Court shall be entered on the 
bench docket and numbered, on or before the Court meets on 
the first day of the term to which they are respectively re- 
turned, and the cases first received by the Clerk shall be first 
entered. 

20. The Clerk shall furnish a transcript of the bench 
docket for the use of the bar; and the bench docket shall 
not be subject to inspection during the sessions of the Court. 

21. All cases entered on the bench docket shall be called 
and tried in the order in which they are there entered. It 
shall, however, be competent for the Court, upon special 
cause shown, to set down a case for hearing out of its regular 
order. 

22. When cases are called for a hearing, and there is no 
appearance by the plaintiff in error, the defendant may have 
the plaintiff called, and move the Court to dismiss the writ, 
or he may open the record and pray for an affirmance of the 

judgment; and in case the writ is dismissed, or the judgment 
affirmed, the plaintiff in error shall pay the cost; and should 
the defendant fail to appear, then the plaintiff shall be enti- 
tled to have him called, and open the record and pray for a 
reversal of the judgment. 


MOTIONS. 


23. Every motion for any rule, order or judgment, shall 
be submitted to the Court, in writing, by the counsel who 
makes it, and if granted, shall be handed to the Clerk. 
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OFFICE PAPERS. 


24. No paper belonging to the Clerk’s office shall be taken 
therefrom without leave of the Court, and when such leave 
is granted, the party receiving papers shall receipt to the 
Clerk for the same. 

25. All opinions delivered by the Judges of this Court 
shall, immediately upon the delivery thereof, be handed to 
the Clerk, whose duty it shall be to record the same, and 
then to deliver the originals to the Reporter, who shall return 
the same to the Clerk, to be filed for preservation, as soon as 


the volume of reports for the term at which they are deliy- 
ered shall be published. 


PARTIES. 


26. Whenever, pending a cause in this Court, either party 
shall* die, the proper representatives of such party may 
voluntarily come in and be admitted as parties to the suit, 
upon motion; and thereupon the cause shall be heard and 
determined as in other cases; and if, on or before the first 
term succeeding the decease of the party dying, there shall 
be no representation of his estate, or if represented, parties 
shall not be thus voluntarily made, then, and in either of 
said events, the other party may, at that term, suggest the 
death on the record, and thereupon, on motion, obtain an 
order that, uhless such representation be had, and parties 
made voluntarily, as hereinbefore authorized, on or before 
the case is called on the docket at the term then next suc- 
ceeding, the party moving such order, if defendant, shall be 
entitled to have the writ of error dismissed, and if the plain- 
tiff, he shall be entitled to open the record, and proceed to a 
hearing ; provided, that a copy of every such order shall be 
published in one of the gazettes at the seat of government, 
three successive weeks, at least sixty days before the said last 
named term of the Court, or served on the adverse party 
thirty days before the first day of said term. 
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REMITTITUR. 


27. The remittitur containing the decision of the Court, and 
any direction awarded in the case, shall be made out and 
signed by the Clerk, under the seal of the Court, with the 
pill of cost annexed thereto, and delivered to the party, or 
his attorney, in whose favor the decision shall be made, by 
whom it shall be transmitted to the Court below. 


RULES OF COURT. 


28. The Clerk of this Court shall, on pain of being in, con- 
tempt, produce, on the call of the Court, a copy of the rules 
of this Court. 








PROCEEDINGS AS TO THE DEATH of HoweELt fons, 


ATLANTA, llth AUGUST, 1869. 





To the memory of 


HOWELL COBB, 


Georgia’s Statesman, Jurist and Soldier. 





The Committee appointed to report a suitable tribute to 
the memory of the late General Howell Cobb, beg leave to 
submit, that at a meeting of the Superior Court of Bibb 
county, and of the Bar in attendance, at Macon, on the 30th 
November last, the following preamble and resolutions were 
adopted, to-wit: 

“General Howell Cobb being on a visit to the North, with 
his wife and daughter, died in the city of New York on the 
9th day of October last, at the’ age of fifty-three years. He 
was seized suddenly, was prostrated in a moment of time, 
and expired in a few minutes thereafter. A man of vigorous 
constitution, and until very recently, in the enjoyment of 
uninterrupted health, no one had a fairer promise of long 
life; and surrounded with numerous and devoted friends; and 
blessed with the sweetest and richest endearments of home 
and family—of a life of unmingled happiness. He was 
called hence without premonition. This providence, to our 
limited vision, looks strange; but we well know that it is 
not for us to sit in judgment upon the inscruitble events of 
the Divine Government. We believe that the all-wise and 
all-merciful Ruler ordereth all things well, and, therefore, it 
is our duty and privilege to acquiesce without a murmur in 
His dispensations. “Justice and Judgment are the habita- 
tion of Thy Throne; Mercy and Truth shall go before Thy 
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Face.” When the telegraph announced the death of our 
brother, thousands of people all over this broad land, and we 
among the number, felt that they had lost a loved and cher- 
ished personal friend. The country was stricken with awe 
and tremulousness. Sadness and sorrow, and deep regrets, 
fell upon all who knew him. We may not assume to speak 
of the effects of their great bereavement upon the family of 
the deceased. They have solved the mystery of unutterable 
grief. And yet, as we shall see, even they are not left to 
mourn as those who have no hope. It is a melancholy pleas- 
ure for us to honor the name and memory of General Cobb. 
Alas! how melancholy! Still it is a pleasure. It is indeed 
pleasant to be enabled to place upon the records of this Court 
our unanimous, cordial, unqualified testimony, to his genius 
and learning, his professional honor, his statesmanship, his 
patriotism, his kindness of heart, and his unrivalled social 
attractiveness. We lay this offering upon histomb. It may 
be humble, but it expresses our affection and our respect for 
his character, as eloquently as would a monument carved in 
marble and emblazoned with gold. 

General Cobb was a native of Georgia, born of highly re- 
spectable and pious parents, in the county of Jefferson. He 
was graduated at the University of Georgia, during the 
presidency of Dr. Church, in the class of 1834. Immediately 
after his graduation he commenced the study of law under 
the direction of General Hardin, a most excellent gentleman 
of that ilk, and when admitted, at an early age, settled in the 
town of Athens, Clarke county. Very soon he acquired a 
good practice, both in his own county and in the circuit. 
For several years, he held the office of Solicitor General of 
the Western Circuit, discharging the duties efficiently—zeal- 
ous to convict the guilty, but forbearing towards the inno- 
cent. Neither the sovereignty of the State nor the citizen 
suffered wrong at hishands, A brilliant career awaited him. 
With a commanding person; fine voice, conciliating address, 
industry, thorough furniture, and ardent, self-reliant and am- 
bitious, he would have speedily reached the highest level of 
professional distinction. But a change came over the spirit 











. . ’ 
. 


696 §* IN MEMORIAM. , 





ee 


of his dream, and like the-most of the young men of that 
day who were ‘onscious of intellectual power, he became 
enamored of political life, and his aspirations in that direction 
were so promptly realized, that his profession became an object 
of secondary importance. 


After the fall of the Confederate Government, he settled in 
the city of Macon, and resumed the practice of the law. His 
success was equal to his most sanguine expectations ; clients 
multiplied, and at his death he stood in the front rank of the 
Georgia Bar. Upon an ozcasion so solemn as this, it becomes 
us to say nothing for effect, and to indulge in no exaggera- 
tion; and we may, therefore, hope that our estimate of Gen- 
eral Cobb, professionally and otherwise, will be taken as true 
and candid. He was not, in legal argument, a dealer in dull, 
dusty cases, with little or no application to the point at issue, 
He was master of the principles of our noble science, and his 
acute discrimination and clear, vigorous judgment enabled 
him to apply them successfully. Nor did he rely upon them 
and his native originating power alone, but was wont to arm 
himself with authority, that last authority which ruled the 
principle, and most perspicuously illustrated it. _His manner 
of argumentation was logical, without the stiff, cold, formality 
of scholasticism. Indeed he was a natural logician—he knew 
well how to assume premises and draw conclusions, without 
the aid of the syllogism or the tricks of the sophist. Before 
the Court he had great power of condensation, and never 
weakened his cause by repetition or profuse elaboration. 
He was happy in the handling of facts’ before the jury, and 
skillful, though fair, in his statement of them—just to his 
adversary, earnest and persuasive, not unfrequently wielding 
at will both the convictions and the passions of the panel. 


In this connection, it may be proper to say that his elo- 
quence found its happiest display before large popular assem- 
blies. He was peculiarly at home at the hustings—there he 
achieved his most splendid triumphs, there he became regal. 
His clarion voice reached the ear of a great multitude, and 
his honest, amiable character reached their hearts. General 
Cobb’s political career was not only successful, but exceed- 
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ingly brilliant. He rose rapidly from one position to another, 
until he became a recognized leader of the great Democratic 
party of the American Union. This is not the occasion, nor 
ours the duty, to trace his ascending course. That respon- 
sible task will devolve upon the historian or biographer. 
Suffice it noav to say, that before the war he represented his 
district in Congress for a number of years, was Speaker of 
the House of Representatives, Governor of Georgia, and 
Secretary of the Treasury during Mr. Buchanan’s adminis- 
tration. His political record may be said to be voluminous. 
In it there is not to be found a blot or a blur. Amidst all 
the violence of party warfare no one of his political oppo- 
nents, however unscrupulous, was ever known to utter a 
word impugning his integrity as an officer, or his honor as a 
gentleman. The House of Representatives of the United 
States is a theatre, upon whose boards demagogues play for 
popularity, partizans for power, genius and eloquence for 
renown, and patriots for peace, order and good government. 
It is, therefore, often disorderly, and frequently tumultuous. 
To preside over, such a body with acceptability requires rare 
endowments—a thorough knowledge of men—quickness of 
perception—patience—self-control—firmness—a clear sense 
of justice—tact and impartiality. Especially is it necessary 
that the Speaker command the respect of the House. That 
is in fact the chief element of his authority. All these qual- 
ities our friend possessed in an eminent degree ; and hence it 
was that no Speaker, since the time of Mr. Clay, discharged the 
duties of the chair with more marked efficiency than did he. 

When the State seceded, having contributed as much to 
the result as any other citizen, he gave himself uncondition- 
ally to the cause of the South. He yielded to it all the 
honors which he had won under the Unien, and consecrated 
to its success his name, his estate, and his life. He was 
elected a member of tie Provisional Congress, and whcn it 
met was chosen its presiding officer, No body ever convened 
at the South was more able or more patriotic than this Con- 
gress. Party prepossessions, committals, animosities and 
creeds had no place in the deliberations of that august assem- 
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bly. They could not live in an atmosphere charged with the 
sublime responsibilities of a stupendous revolution. A cons 
stitution was passed upon the basis of the principles of 1776, 
which was an improvement, as many believe, upon the Fed. 
eral Constitution—laws were passed and officers chosen to 
administer them. The civil revolution was in a few weeks 
accomplished, and the new government moved forward with 
harmonious grandeur unparalleled in the annals of empire, 
To these ends no member contributed more than General 
Cobb. His experience, profound knowledge of constitutional 
liberty, and sound judgment, were all made available in that 
great crisis. He was also a member of the permanent Con- 
federate Congress, but when the war began to rage, with its 
terrific foreshadowing of slaughter, poverty and the scaffold, 
he retired from the halls of legislation and joined the army, 
rising rapidly to the grade of Major General. 

In the military service he was ever prudent, obedient to 
rightful authority, gallant and energetic. When the Confed- 
erate Government—after sacrifices indescribable, and the 
display of heroism unimagined in the wildest dream of ro- 
mance—fell, he conceded the fact of its extinction by over- 
whelming force, and acquiesced in the necessity of the 
surrender of its armies. Not only so, but he advised and 
urged the return of the Southern States to their former place 
in the Union. Uncomplainingly, and with quiet dignity, he 
retired to the walks of private life. We looked to him, in 
these latter-day troubles, and in the contingencies of the 
future, as one of our wisest, safest advisers. We did well 
hope that he would live to be, as he ever had been, the cham- 
pion of law and liberty. But he has passed “from gloom 
to glory,” and his country has nothing left but the heritage 
of his fame and virtues. 


Turn we now to contemplate him in his private character. 
A mere outline sketch is all that we are at liberty to appro- 
priate to a theme to which a volume might well be devoted. 
Its necessary meagerness, however, does not make it other- 
wise than grateful. It is sometimes the case that eminent 
men, especially in political life, draw around them friends 
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from fear, or favor, or policy. Governor Cobb’s friends 
became such from affection. It is believed that he left more 
personal friends than any man who has lived and died in the 
State. These admired him for-his ability, but loved him for 
the kindness, generosity and nobility of his nature. These 
were attracted by his stern sense of justice, by his benevo- 
lence, his charity, and his genial companionship. Had he 
been less distinguished, he would not have been less beloved. 
Political antagonism engendered no bitterness in his soul ; 
rivalry created no hatred, and disappointment did not lessen 
his cheerfulness. Public life did not cool the warmth of his 
heart, and high position did not weaken in him the obliga- 
tion of social duties. Nor was he capricious in his likings, 
but true and staunch, through evil and through good report. 
The lowly and the lofty alike, if meritorious, shared in his 
good offices and elicited his sympathy. 

In the relations of husband, parent, brother and com- 
panion, he was a model man. © His intercourse with his family 
was governed by the law of love. As its head he ruled with 
prudence and authority, but it was the authority of superior 
wisdom, united with forbearance, tenderness, and assiduous 
attention. His wife and children alone know, and they only 
can tell, how sweet were the charities of their home. 

The soldiers of his command during the war, testify to his 
considerate attention. The poor, the suffering and dying, 
were always the object of his care and kindness. It has been 
represented by one occupying a high place, recently, that he 
visited, upon a sick and dying Federal prisoner, extreme 
and wanton cruelty. This charge has been conclusively dis- 
proved, but if it were not, we who know him well, could 


. not, would not, believe it. It is contradicted by the whole 


tenor of his life, and by the unbroken course of our expe- 
rience of his character. And, standing as we do, at the brink 
of his recently opened grave, we take the responsibility of 
saying, that the conduct attributed to him was utterly im- 
possible, 

Perhaps in nothing was the goodness of his heart more 
beautifully manifested than in his attention to dependants. 
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Some of the old and faithful servants, for example, of the 
family. These he provided for and protected. Destitution 
and want always drew from him sympathy and supplies, 

It remains to speak of his religious character. He never 
made a public profession of religion, but it is known to his 
intimate friends that he had made up his mind to unite with 
the Baptist Church, the Church of his parents, and of his 
wife, upon his return this fall to Macon. In the judgment 
of those friends he died a Christian. And this is the hope 
that we trust, even now, mitigates the sorrows of his mourn- 
ing family and relations, and will, ere long, reconcile them 
to his loss. He was a praying man for fifteen years before 
his death, according to his own account, but was harrassed 
with doubts about the divinity of the Saviour—that is, as to 
the Godhead dwelling in the humanity of Christ. He could 
not solve the mystery of Godliness, God manifest in the 
flesh, which the Seriptures themselves pronounce great. Un- 
able to believe without a satisfactory comprehension of this 
fundamental truth of our ‘holy religion, he did not, until 
lately, enjoy a sensible realization of pardon and peace. This 
kind of struggle of a strong mind to subject Revelation to 
the authority of reason is not uncommon. No doubt it is 
hard for one accustomed to think, analyze and understand, 
to become as a little child—a learner at the foot of the Cross, 
But, subordinating his pride of intellect and pride of life toa 
simple effort of faith—and inspired by the Holy Spirit—a 
careful study of the Scriptures resulted in a sense of accept- 


ance with God. He became the recipient of that purest, best, 


and most sublime blessing ever vouchsafed to humanity— 
regeneration. And thus annointed, sanctified and accepted, 
his spirit entered rest—that rest which shall endure through 
eternal ages. 


‘*O gracious God! not gainless is our loss ; 
A glorious sunbeam gilds thy sternest frown ; 
And while his country staggers with the cross, 
He rises with the crown.” 


Resolved, That this bar, his country, and his family, have 
sustained a great bereavement in the death of General Howell 
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Cobb; that he was endeared to us, by his manly, generous, 
cordial professional companionship and association ; to his 
country, by his sacrifices and services, and to his family, by 
his tender affection, his considerate providence and wise 
counsels: that we deplore that one so dear to us, and so full 
of promise of future usefulness should be called hence in the 
full maturity of all his powers ; satisfied, however, that our 
loss is his great gain, we do not question the wisdom and 
mercy of God in transferring his spirit from earth to heaven. 

Resolved, That our respectful sympathy and condolence are 
hereby tendered to his family.” 

Resolved, That this committee adopt the foregoing as their 
report upon the present occasion, and request that they be 
entered upon the minutes of this Court, and a copy be trans- 
mitted to the family of General Cobb by the Clerk. 


SAMUEL HALL, 
EUGENIUS A. NISBET, 
WILLIAM EZZARD, 
WILLIAM H. HULL, 
DAVID A. VASON, 
Committee. 


CHIEF JUSTICE BROWN MADE THE FOLLOWING REPLY: 


Gentlemen of the Bar: In behalf of the Court I submit 
the following reply to your report and resolutions : 

General Howell Cobb was no ordinary man. His name 
will occupy a large space in the history of the country, and 
the times in which helived. Richly endowed by nature with 
intellectual strength, which had been developed and culti- 
vated in a very high degree, he was eminently fitted for the 
many responsible positions, which, by the free suffrage of his 
countrymen, he was called to fill. To great ability and force 
of character, were added, industry and energy, forming a 
combination which seldom fails to achieve success. 

General Cobb was admitted to the bar at an early age, as 
stated in your report, and commenced the active duties of 

VoL, xxxvir1i—45. 





j 
is 
i 
j 


a at ca 


a 


702 IN MEMORIAM. 





A 


life as a Lawyer, in the Western Circuit, in this, his natiye 
State. With the advantages of a fine personal appearance, g 
mind remarkably active, logical and penetrating, aided by g 
liberal education, he rose rapidly to position and distinction, 
in his profession. But he was soon called, by the people, to 
lay aside, in a great measure, his professional pursuits, and to 
serve them, as he did during most of the remainder of hig 
life, in high official positions, of great importance and re. 
sponsibility. 

In the Congress of the United States, where he served, 
during a long period of its proudest history, he not only won 
rank, as a man, but he exercised great control as a leader, 

In the executive chair of his State, his administration was 
distinguished for ability, liberality, and a vigilant attention 
to all the duties imposed upon him. 

Of the course of General Cobb, during the latter and 
more thrilling scenes, through which we have passed, I will 
not now speak, Justice requires that the history of these 
times, as it is to be transmitted to posterity, shall not be writ- 
ten; nor arethe motives and conduct of men, who acted as 
prominent a part as did General Cobb, to be too freely criti- 
cised, till the passions and prejudices, which were engendered 
during the contest, have entirely subsided, and reason has 
resumed her sway. When posterity has seen results, the his- 
torian, with the materials which will be preserved and placed 
at his command, will be able to assign his proper position, to 
each of the leading spirits who took part in the war, and in 
the reconstruction of the government, after the disastrous 
and crushing defeat of the armies of the South, and the 
hopeless loss of her cause. 

During the high excitement of the past, and the great con- 
conflict of opinion, as to what was the best that could be 
done for our almost ruined section, under all the circum- 
stances by which they were surrounded at the close of the 
civil war, it was the misfortune of some of us to differ widely 
from General Cobb, and, in the excitement of the times, 
when men had too little charity for each other while sitting 
in judgment upon motives, those differences may, in some 
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cases, have been productive of personal alienation, which 
lead to crimination and recrimination. 

But, all these differences, which grew out of conflicting 
opinions on public policy, in times of high political excite- 
ment, and produced alienation and estrangement, are evanes- 
cent and soon pass away. In the grave they are forgotten. 
And when, under Divine Providence, one party precedes the 
other, for a little while, to that habitation which awaits all 
the living, they are never remembered and cherished by an 
honorable and generous survivor. 

General Cobb was not only an honorable, upright citizen, 
in all the private walks of life, but he was distinguished for 
many noble traits of character, and many private and social 
virtues. In his death, Georgia has lost one of her ablest 
statesmen, the bar one of its brightest ornaments, society one 
of its most cherished members, and his intelligent and amia- 
ble family an affectionate, kind, indulgent husband and 
parent. , 

But, relatives, friends and professional associates, as well 
as States and nations, must bow in submission to the afflictive 
dispensations of Providence, and we trust all say reverently, 
“Thy will be done.” 

It affords the Court pleasure to testify their respect for the 
memory of General Cobb, as a distinguished member of this 
Bar, by directing that the preamble and resolutions be en- 
tered upon the minutes of this Court, in compliance with 
the request therein contained. And it is so ordered. 

A true extract from the minutes. 




















INDEX. 


[R. is for Rules of Superior Court; R. S. C., for Rules of Supreme 
Court, and E R for Equity Rules. For convenience, the numbers 
formerly used are preserved. ‘‘Headnotes are made by the Judges.”’ 
96th Georgia Reports, 33.] 


ABATEMENT OF LEGACIES. 


1, A money legacy left to the executor of a will, though 
expressed to be “in addition to the usual commissions 
obtained by law, and as a full compensation for any 
extra trouble he may have in executing the will,” isa 
general legacy, and cannot, as a legacy, be exempted 
from abatement with other general legacies, in case of 
a deficiency of assets. Clayton\vs. Akin, et al......+00 320 


2, When a legacy left to a wife is expressed to be in lieu 
of dower, and she elects to take the “legacy,” she takes 
it as a quasi purchaser, and in a contest between her 
and other legatees, whether general or specific, she 

,cannot be called upon to abate with them, to make up 
a deficiency of assets. I bid. 


ABATEMENT OF NUISANCE. 


See Nuisance, 1, 2. 
ABSENCE OF COUNSEL. See Continuance, 4. 
ACTION. See Commencement of Action. 


ADEMPTION, OF LEGACIES. 


1, A legacy in Georgia, may be adeemed, by the delivery 
of the property to the legatee, during the life-time of 
the testator, and if it be so adeemed, it does not pass 
under the will, and is not subject to abate on a de- 
ficiency of assets. Clayton vs. Akin, €€ Al...s00 cesses 320 
2, Whether a legacy has been in fact adeemed, is a ques- 
tion of fact to be left to a jury, under the evidence 
in the particular ease. The “delivery” to the legatee 
must be of such a character as to show that it was the 
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intent of the testator to part at that time irrevocably 
with his dominion over the property. bid. 


3. By the third item of the will of A. V., he gave to his 
wife, during her widowhood, certain negroes and other 
personal property, and about five hundred and twenty 
acres of land, known as his “Home place.” In case 
of her marriage, the negroes were to be divided into 
three lots, she to take one, and his two youngest 
sons each one share, and his said two youngest sons to 
take the balance of the property in said third item, 
including the “Home place,” which was to be held by 
their guardian till they were of age. Testator after- 
wards sold the “Home place” to K. for $10,000, and 
took notes, and gave bond for titles. After this sale, 
he added a codicil to his will, in which he expressed 
his purpose to give direction toa “certain fund that 
he shall have,” and recited the fact of the sale of the 
“ Home place” for $10,000, and directed that “said 
sum of money” be invested by his executors, in a plan- 
tation for the use of his wife during her widowhood, 
and if she should marry again, said plantation to go to 
his two youngest sons, as set forth in the third and 
fourth items of his will. He afterwards collected two 
thousand five hundred dollars of the purclase-money, 
which he used, and soon after died. The balance of 
the purchase-money has never been paid, the title to 
the “Home place” remains in the estate, and K., the 
purchaser, is insolvent. Held, that there was an 
ademption of the specific legacy to the extent of the 
$2,500 collected and used by the testator before his 
death, and as there is nothing for the codicil to act 
upon till the purchase-money due at his death, (which 
is the “certain fund” that was the object of it,) is col- 
lected, the codicil made under a mistake, did not re- 
voke the will, as to the “Home place;” and that the 
widow and two youngest sons take it, under the third 
item of the will. Butshould the purchaser, at a future 
time, pay the balance of the purchase-money and in- 
terest, and compel a conveyanceof the land, the codicil 
will then attach tothe fund, when so paid in, and it 
will be the duty of the executors to invest it in a plan- 
tation for the widow and children as directed in said 
codicil. Whitlock, et al., vs. Vaun....... esumbianen wis 
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ADMINISTRATORS AND EXECUTORS. ' 


1. If an administrator or executor pay debts of an estate 
with less than is due upon them, he shall not take the 
benefit of it himself; but other creditors and legatees 
shall have the advantage of it. The estate is entitled 
to all the benefits arising from such payment, and not 
the executor personally. Caruthers and wife vs. Cor- 

Ditty FPF siscvessstsvnrenseneusrennimnedvandatamanin 75 


2. When a testator appointed four executors to execute 
his will, and an application was made to the Ordinary 
to require three of the executors to give bond and secu- 
rity according to the provisions of the 2411th section 

| of the Code, upon the ground that said executors were 
) mismanaging the estate of the testator, and said cause 
having been tried in the Superior Court, on appeal from 
the Court of Ordinary, and the jury having returned a 
verdict requiring the executors to give bond and secu- 
rity, and a motion having been made in the Court be- 
low for a new trial, which was overruled. The in- 
solvency of the executors is not per se a sufficient 
ground to require the executors to give bond and secu- 
rity, especially, when it appears from the evidence in 
the record, that their pecuniary condition is as good 
now, as it was at the time of their appointment by the 
testator. Wilson, et al., Ev’rs, vs. Whitfield.........0+ 269 


3. The turning over to one of the executors, by the 
widow, shortly after the testator’s death, of a large 
amount of promissory notes and other evidences of 
debt, which, said executor has continued to hold and 
retain in his possession, with the consent and approba- 
tion of two of the other executors, against the protes- 
tation of the fourth named executor, is not per se such 
mismanagement of the estate, as will require the execu- 
tors to give bond and security under the law. J did. 








4, The Court erred in charging the jury, “that if more 
than one qualifies, each is authorized to discharge the 
usual functions of an executor, but all must join in exe- 
cuting a special trust, and I refer you to the will to ascer- 
tain whether it contains a special trust,’ whereas, the 
Court should have charged the jury, whether the will 
did, or did not, contain any special trust, that being a 
question of law for the Court to decide, and not a ques- 
tion ot fact to be referred to the jury. Ibid. 


5. The Court erred in not granting anew trial, upon the 
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ground, that the verdict of the jury was strongly and 
decidedly against the weight of the evidence, as to the 
mismanagement of the estate by the executors. J bid, 


6. It was competent to show that the investment, or 
changes of investment, were prudent. Campbell vs, 
TE rcs ciarnentitnniicemamrnninicesinpucenncastin 304 


“7, When the testator directed that all his property be 
kept together during the widowhood of his wife, to be 
used for the support and maintenance of his wife, and 
the education of their minor children, and that his 
executors give off to each of his minor sons, as they 
might come of age, and to his daughters, as they 
might come of age or marry, about thirty-one or two 
hundred dollars in money or property, as may be the 
most convenient to the estate, and most suitable to the 
party receiving property ; and in order to enable his 
executors the more conveniently to carry out the fore- 
going objects, he thereby gave them power to sell any 
of the property, and to buy or to exchange for other 
property, taking care to givea full statement and his- 
tory of all such sales, purchases and exchanges, to the 
Court of Ordinary: Held, that it was the intention 
of the testator to give the executor power to sell at 
private sale, and that such sale by him, if fairly 
and honestly made, conveved a good title to the pur- 
chaser. Mattox vs. Eberhart, Adm’?......cccccecescseee 581. 


See Emancipation, 1, 2, 3. 
“ Intruders, 4. 5. 


Apmisstons—See Equity Practice, 3. 


. in Ejectment cases, see /?. 25. 

" by attorneys, see Consent by Attorneys, and R. 
20, and R. 8. C. 4. 

- to the bar, R. 2, and R. 8. C. 1, 2 and 3. 


ADVERSE POSSESSION. See Ejectment, 1, 2. 


AFFIDAVIT, 
See Intruders. Pleadings, 1. 


AFFipAvit—To plea, R. 24. 
“ of illegality, R. 30, 31. 
- in response to notice to produce papers, R. 47. 
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ArrrRMATION—Of administrator or executor to denial of 
deed, 2. 29. 


AGENT. See Principal and Agent. 


AGREEMENT OF COUNSEL. 
See Consent of, R. 20, and RS. C. 4. 


ALIMONY. 


1, On the hearing of a motion for temporary alimony, 
pending an action for divorce, the merits of the cause 
are notinissue. But, under section 1735 of the Code, 
the Judge, fixing the amount of alimony, may inquire 
into the causeand circumstances of the separation, ren- 
dering the alimony necessary, and, in his discretion, 
may refuse it altogether ; or he may grant such alimo- 
ny, including the e expenses of the litigation as the con- 
dition of the husband, and the facts of the case may 
justify. But the J udge should exercise a sound discre- 
tion, and should be careful that he does not so use this 
discretionary power, as to encourage the separation of 
husbands and wives, and increase litigation of this 
character. Dicken. va. Dicken.....ccccccccccsecesses cosce 663 


2, After looking into the cause and circumstances of this 
separation, we are satisfied the Judge did not abuse the 
discretion vested in him by the statute. Ibid. 


ALLOWANCE. 
See Widow, 1, 2. See Hquity, 5 


AMENDMENT. 


1, When a bill was filed against a partnership, and after 
both have answered, one of the firm dies, it is not er- 
ror to permit, before parties are made, an amendment, 
correcting a misnomer as to the Christian name of the 
deceased partner. Pearce, et al. vs. Bruce & Co...... 444 


2. When a suggestion is, in fact, made of the death of a 
party, and entered on the Judge’s docket, it is not er- 
ror, even after judgment, to allow the entry to bemade 
on the minutes, nunc pro tune. Tbid. 


See Reed & Brother vs. Spencer, 594. 
“ Commencement of Action. 
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ANSWER. 
See Equity Pleading and Practice, 3. 


APPEAL. 


1, An appeal should not be dismissed because of the 
insufficiency of the security, until the appellant has 
been required to give other security, or shew cause 
why the appeal should not be dismissed. Z'homas vs, 
The Georgia Railroad and Banking Company......... 222 


See Bankruptcy. 
“ Emanuel vs. Smith & Richmond, 603. 


“ R.1 and il. 
ARBITRATION. 


1. In an affidavit filed to prevent an award from becom- 
ing the judgment of the Court, under the Code, it is 
not sufficient to state, in general terms, that the award 
is the result of accident, mistake or fraud, or is gener- 
ally illegal; the affidavit must state such facts of fraud, 
accident or mistake, or designate such illegality as 
that the Court may see that a mistake, etc., did, if the 
statement be true, occur, and that it was material to the 
issue. Schaffer & Co., vs. Baker & Carswell........006. 135 


2. When the issue, in an arbitration, was the identity of 
certain bales of cotton, and two written certificates of 
the same person, a marker and weigher, were intro- 
duced, one describing the cotton as marked “C” and 
the other “C O” and no explanation is made of the 
discrepancy, it was not mistake or illegality in the ar- 
bitrators to “set aside” or give no weight to the certi- 
ficates. bid. 


ARGUMENT OF COUNSEL. 
See R. 3, 4, 7,8, 13, 45, and S. CR. 5, 6, 7, 14. 


ARREST OF JUDGMENT. 
See Criminal Law, 5, 10, and R&. 28. 


ASSIGNMENTS. 


Under the law, as it now stands in this State, an insol- 
vent debtor may make an assignment of his property 
in trust, bona fide, for the benefit of one or more credi- 
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tors, to the exclusion of others; Provided, no trust or 
benefit is reserved to the assignor, or any person for 
him. Embry & Fisher vs. Clapp.......seseeee ence 245 


ASSIGNMENT OF ERRORS. 
See Bill of Exceptions, 2. 
ATTACHMENTS. 
See Liens. See S. C. R., 18. 


ATTORNEYS—R, 2 to 11 inclusive; HE. R. 3, and 8. C. R.1 
to 7, inclusive. 


“ admission to bar, R. 2, and S.C. R. 1 to 8, 
inclusive. 

“ form of license of, R., 2. 

* liability for costs, S. C. R. 16, 18. 

a“ arguments of, 2. 3, 7, 8,and R. 8. C. 6, 7. 

% contempts by, #. 4, 8, 9, 11. 


See Consent by, and Rf. 20, and R. 8. C. 4, 
AUDITORS. E. R. 5. 


AUGUSTA. 


1. The Statute of 15th February, 1856, enacts that the 
City Council of Augusta shall be and theya re hereby 
authorized to elect an officer to be known as Recorder, 
in whom they may vest exclusive jurisdiction of all 
violations of their ordinances, etc. The Act also pro- 
vides that the said Recorder shall be elected and hold 
his office for the term of two years, shall take an oath 
before the Mayor well and truly to discharge the duties 
of his office, ete. Held, that the object of this Act 
was to promote good government and order in the 
city, and that it was the duty of the Council to elect 
a Recorder, and that it was clearly the intention of 
the legislature, that the office of Mayor and the office 
of Recorder, should be separate and distinct offices, 
filled by different persons, one of whom is required to 
take the oath of office before the other, and that the 
provision in the statute which authorized the City 
Council or Mayor, in the absence of the Recorder, to 
appoint one of their body to preside in the Recorder’s 
Court, contemplates the temporary absence of the Re- 
corder, and does not authorize the City Council to 
abolish the office of Recorder, and direct the Mayor 
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permanently to act as Recorder. Vason vs. The City of 


MOE iii dicinidinedesadhads seciqnevedegeunged iaesiadetest aa 542 


2. The City Council of Augusta have power to establish 
such by-laws, rules and ordinances as shall appear to 
them requisite, and necessary for the security, welfare 
and convenience of the city, or for preserving peace, 
order and good government within the same, not re- 
pugnant to the Constitution and laws of the land. 
Ibid. 


AUTREFOIS ACQUIT. 


When a party has been discharged and acquitted by the 
order of the Court, as provided by the 4554th section 
of the Code, of an offence for which he was indicted, 
and is afterwards indicted a second time for the same 
criminal acts as alleged in the first indictment, though 
under a different named offence, he may plead his dis- 
charge and acquittal under the first indictment, in bar 
of the second. Holt vs. The State.........eceseccesceen 


AWARD. See Arbitration. 
BAIL—Attorney may not be, R. 11. 
BAILEE. See Common Carrier. 


BANKRUPTCY. 


. Security on an appeal bond, under our Code, only 
binds himself for the payment of the debt or damages 
for which judgment may be entered in the cause, and if 
no judgment is ever entered against the principal in 
the cause, no liability attaches to the security. As 
Congress has the power, under the Constitution, to es- 
tablish uniform laws on the subject of bankruptcies 
throughout the United States, and as the Act of Con- 
gress forbids the prosecution of an action against a 
person adjudged a bankrupt, until the question of his 
discharge has been determined, and relieves him, when 
discharged, from all debts and liabilities, ete., which 
might have been proved against his estate, a security 
on an appeal, in this State, is no longer liable, when 
the principal is discharged in bankruptcy ; which dis- 
charge of the principal terminates the case pending in 
the State Court against him, and prevents any judg- 
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ment. The security on the appeal does not contract 
to pay the debt, but the judgment that may be entered 
in the suit then pending. Odell vs. Wootten........... 224 


BILL OF EXCEPTIONS. 


. When an order was made in an equity cause, setting * 
the same down for trial, to ascertain whether the com- 
plainant’s claim had been finally adjudicated by a 
former decree of the Court: Held, that the granting 
such order, was not such a final disposition of the 
cause as will entitle the party complaining to bring 
up that decision to this Court, upon a bill of excep- 
tions thereto, under the 4191st section of the Code. 
Brady, Adm’r, vs. Furlow, Price & Furlow........00+ 108 


2. When a bill of exceptions is filed and error assigned 
on the rulings of the Judge of the Superior Court on 
the trial of the cause, the bill of exceptions and the 
assignment of error must show distinctly the points 
decided, with such statement of the facts as are neces- 
sary to an understanding of the points made, and if 
the bill of exceptions fails to do this, this Court will 
not pass upon therulings complained of. Dunnagan 
a al, 06. Drange 0b va cccasssentsassnpensccnonniasiexeees 554 


3, When a motion for a new trial was made in the Court 
below, which was granted, and that decision is brought 
by writ of error, to this Court, a brief of the oral, and 
a copy of the written evidence adduced in the Court 
below, must be embodied in the bill of exceptions, or 
attached thereto as an exhibit, when presented to the 
Judge for his certificate, and identified by his signa- 
ture on the same as a true copy, and constitute a part 
of the same, or the writ of error will be dismissed. 
White vs. The Newton Manufacturing Company...... 587 

4, Ina motion for new trial, a brief of the evidence 
agreed upon by the parties, and approved by the Court 
without such agreement, in case they fail to agree, 
must be filed in the Clerk’s office. But such brief of 
evidence constitutes no part of the record, and need 
not be recorded by the Clerk, and as it is embodied in 
the bill of exceptions, should not be embraced in the 
copy of the record sent up to this Court. bid. 


5. The record in a case in the Superior Court, consists 
of the declaration, process, return of service by the 
sheriff, and other official entries, plea, verdict, judg- 
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ment, and all interlocutory orders passed by the Court 
during the pendency of the case, and in case of a mo- 
tion for a new trial, an order nisi, and an order grant- 
ing or refusing a new trial, together with any order 
passed by the Court, setting itdown for a hearing in 
vacation, or adjourning the hearing from time to time, 

‘and in case a new trial is granted, all subsequent or- 
ders passed by the Court, including the final judg- 
ment. J bid. 

6. When a case was tried, and a verdict rendered in 
favor of the plaintiff, and a motion was made for a new 
trial, and the Judge who heard the case went out of 
office before the motion was disposed of, and no brief 
of the evidence was agreed upon by the parties, or ap- 
proved and certified by the Judge to be correct: Held, 
that the Judge who succeeded to the bench committed 
no error in refusing to grant anew trial. Reed & 


SE 0: ME suits cinwisiins anuscanerenesnintocionss 594 


7. A brief of the oral, and a copy of the written evidence 
adduced in the Court below, must be embodied in the 
bill of exceptions, as certified by the Judge, or the case 
will be dismissed on the hearing in this Court: J bid. 


See S. C. &., 8 to 11 inclusive. 
BILL OF PARTICULARS, R. 12. 


BONDS, of Prochein Ami, R. 50, and £. R. 6. 
See Appeals. 


BOOKS. 
Of fines, R. 17. , 
Of recognizances, 51. 
See Dockets. 

BRIEFS. 


Of Counsel, 8S. C. R., 12, 14, 15. 
Of Evidence, R. 49, and 8. C. R. 10. 


CARRIER. See Common Carrier. 
CARELESSNESS. 


See Common Carriers, 1. 
“« Damages. 
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[That is, former decisions of this Court, herein cited. The pages 


show where they are cited. ] 


ADMINISTRATOR OF Locan vs. RoGeErs,. 


ALSTON VS. GRANTHAM, .--eeeseeee sicadsesteeusnedvscecsed 26th 
Eppanson, Of al, VEs BUG ys scree cseseicsccescecsusses "19th 
AVERETT VS. BRADY, ..--0e-seesees ssrovonnataninaiiouthina 20th 
BARRON VS. BURNEY, ¢€€ Gl.,......cccerccseee covceeecesSSth 
HEARD: VG. SIMMONS y ese<<ccecsscccacevesscouvacs eidesaeues 9th 

BowEN, ef Al, VS. SLAUGHTER,.......ccecccesseesecer 24th 
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CoTHRAN, et Gls, V8e SCANLAN <cccesesicescscecenccere Gen 
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Justices or Morean Co. vs. SPARKS, et al. sxaaues 6th 

KENDRICK, ETC., VS. WHITFIELD, ETC.,. 20th 
Key & SHEFFIELD. VS. ROBISON, ....++s.seeeseeseeeee ees 29th 
Kine & Euts vs. Carnart Bros. & Co. 0 t00 cee coseees 18th 
Kyicut, Adm’r, vs. LASSETER, Adm’r,....+.+sse00 16th 


LAVENDER, et al., vs. THomas, et al.,. «18th 
Lawson & TruixcHast, Adm’ rs VS. ’ CUNNIGHAM. 21st 
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M. & W. BR. BR. Co. va. Witt, cccccccosccscccsoccoess 19th we 439 
M. & A., of Sav., vs. THE STATE,....cccccccccscoesses 4th ae «628 
McLaveutin & Co., vs. O’ DOWD,,.........secececeeees 34th pee rr eee: 376 
MITCHELL V8. PRINTUP, ......cccccccccoessevccccccccoseees oe: "eel 651 
DE FE. TIE eincnce: sescserecevecsnessnsesonsi’ 4th war 628 
Mosuer & Co. vs. So. Express CO.,.......++00006.-38th — 
NAPIER, ef al., VS. POE, et Gl.,.c--eseseceeeesceseceneees 12th “ wel 628 
Newsy Vs. So. Express Co., ... 86th rs 49 
Nicuotson & WIFEVs. McWuorrer & Weporn.. 13th So nccegeuotl 257 
Oxiver, et al., VS. COLEMAN, Cf G1.,....seeseseeseeesees os ann 378 
OLiveR & Woorroy vs. CoLeMAN, ‘et Bb cccsccenaness 36th Me a comeptadl 389 
PARKER, @f al., VS; CHAMBLISS,..cccesesecseseseeees ere 12th suntuegis 212 
PERDUE VS. BLADSHAW, «0.000 seccoscsecsceeecesesssoorecess 18th we 140 
POULAIN VS. .SELLERS, ......000ccscecccersescossonssssooees 20th OS” . senainaltih 30 
PURCELL VS. So. EXPRESS CO.,...+0+cecseesecees seeeeees 37th Ne secesestamy 42 
REVEL VS. THE STATE, .......ccccerccscrcccsssscsceccesess 25th ss 505, 507 
SUCHE Gs) LAI so sate sesso ppseccaecsessescucesacsccsccstes 4th 6 «000.406 
RIORDON VS. HOLLIDAY AND WIFE,.+++ecceeeceeseeeeees 8th S  ceeteidil 160 
ROBerrTs VS. THE STATE, 202.00 ccrecescccccscccccccssccess 14th OC: sects 507 
RoBERTS, €t Al., VS. MOORE, ...ceesssseeseceescseeee sees 27th oe 507 
ROGERS VS. ATKINGON, ....0siccoscorscsecccsescccnsesseess 1st — 560 
RoZak, Ct al., VS. BURNS,...ccccccccesccseesecens cesses .. ae 638 
BROSGRLA, VE. St ATON yeiocoscesccsrceveesecsenccncsesesseoen 25th OS oc csvaeees 197 
SANDERS VS. WARD, Cf A11., ..ccccccecscreesereseceoecees 25th s --660 
SEARCY Vs. Srvsss, (ie pnahesentnd sdereuneeston isanenetgia 12th © nna 355 
SHEWMAKE, ef al., VS. Ex’rs Of JONES, ....sseeeeerees 37th Me meuiadl 588 
Simmons, ‘Adm'r, VS. LATIMER, Cf A1.,..0ecceeeseeees 37th —_r 16 
Siaveuter, et al., vs. CULPEPPER, et Bh. cnscen see 35th " 373, 3877 
SmirH, Adm’r, vs. IVERSON AND WDB cinnesvesessys 22a we 406 
So. W..B. BR. Co. wa. Bank, corrcccososcccvesescccoccses 24th “ .. 90 
So. EXPRESS Co. VS. NEWBY, ....ssccessseeseseeeesenaes 36th a 527 
So. Express Co. vs. PURCELL, «+... srenenneseunneel 87th *  ....627, 529 
EWART V8. THE BEATE, -:cscsvcscccerersscccesnesecenes 2 29 
STROUP VS. SULLIVAN & BLACK,....cecccccecccece cooes 8nd MS sent 178 
BOGE IVAN BVSet COR certs consossscaen 'sactsscseccicavescesenns 7th Oh: ccaaseeaee 560 
BeEEs VE. MOROWT 200s ossersesescncsnccsnnvesenansesseses B2nd 85 aceegeevees -—— 
TARVER VS. RANKIN, ..ccccvesscooccsccscsccecee soccee secesess Srd —* s. aceeseseee 560 
ME VAGE WS PU EENT os cesceesecvhsccosg odie daeseseasoeecsereaea 35th MC. estaba 378 
THE M. &.W. BR. RB. Vs. WINN, ».....ccccccereeccscsesoes 19th —_ 8 ccvsseoses 432 
Tae STArTe V8. DICKSON, ..0..-.ccccccccoccssccssoosscoese B8th —« Sweecaserees 355 
TOOMER VS. DICKERSON,......ccscccccecesecscccccocecees sith 86 355 
VANCE V8. CRAWFORD, .02000,00cc0sccccse veccccconncseceoes 4th F  scccscaved 660 
SEAR: Ts We itso nicneserasencacccnendesmentennees 25th * nmnaid 650 
WAR MOOR VS OGERGsscssccscecesresstcssesevossecocsses 9th Wes se hesies 552 
Winter V8. JONES, .ccscccccees eves. socccescsccesees ssecoeLOth — 85 aceevenevee 385 
er SINE FE, GRTIEN heise nncccnenntasnssenennecnncseneaners 16th $6 cessoseese 49 
CERTIORARI. 

By the 3978th section of the Code, the Judge of the Su- 

perior Court may issue a certiorari to correct errors in 

the Inferior Court, and Court of Ordinary. Barrett, 

Adn’r vs. Jackson, et al...... sncpaicanas aeminienun anaes 


See & C. R., 9. 


CESTUI-QUE-TRUST. See Emancipation, 1, 2, 3. 
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CHALLENGES TO JURY. 


See Criminal Law, 2. 


CHARGE OF THE COURT. 


1, When the charge of the Court assumes certain things 


as facts, and is in such shape as to intimate to the jury 
what the Judge believes the evidence to be, and that 
they made defendant guilty, a new trial will be 
granted. Whitley vs. The State...... ....csecccreeesees oe 


2, Where a distress-warrant, for rent due by the con- 


tract, in American gold coin, was taken out, and an 
issue was made as to the amount due, under the 4012th 
section of the Code: Held, that it was not error for 
the Court below to charge the jury in accordance with 
the law as determined by this Court, in that particu- 
lar case. Kaufman vs. Myers & Marcus... .csseeeee 


3. On an issue on the return of commissioners to assign 


dower, it is error for the Court to charge the jury, that 
in estimating the value of the land (other than the 
dwelling house and curtilage,) they ought not to con- 
sider improvements, such as log dwellings, ete., “un- 
less these improvements are of considerable value, such 
as atwo-story house,” ete. IMJceKibbon vs. Folds...... 


4, When there is evidence before the jury on the trial of 


a case upon a material point involved in such trial, it 
is error for the Court so to charge the jury as to ex- 
clude from their consideration such evidence. Lamar 
We GIeINscscclowiercesiieren vee neennetetem 


5. The Court erred in charging the jury, “that if more 


than one qualifies, each is authorized to discharge the 
usual functions of an executor, but all must join in 
executing a special trust, andI refer you to the will to 
ascertain whether it contains a special trust,’ whereas, 
the Court should have charged the jury, whether the 
will did, or did not, contain any special trust, that be- 
ing a question of law for the Court to decide, and not a 
question of fact to be referred to the jury. Wilson, 
al, on, WHithlald, 66 Ab .crcccccorcsccocenesnesesersee erences 


6. When the Court is requested to charge the jury in 


writing, he should read his charge, and make no ver- 
bal additions or explanations. A written request to 
charge the jury must be applicable to the facts and the 
law, or the Court need not noticeit. The Court may, 


Vou. xxxvi—46. 
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if he please, charge the jury by verbally modifying it, 
provided his charge, as given, is the law. Campbell 
te Tey AE Minn cascrtnnaanscsanisenedsgebaasucrtnad 304 


CLAIMS. 2. 13, 14, 15. 


CLERK OF SuPERIOR Court, Duty of, 
R. 2, 16 to 19, inclusive, and #. S. C. 11. 


CLERK OF SuPREME Court, Duty of, 
R. S.C. 15, 19, 20, 25, 27 and 28. 


COLLATERAL SECURITY. 


1. L., who owed S. $1,000, for which 8S. held L.’s note 
and mortgage on a printing press, sold the press to C. 
for $5,000, and C. agreed to pay the $1,000 to S., and 
satisfy the noteand mortgage, but S. refused to release 
L. and take C. for the debt, There was evidence be- 
fore the jury, however, that 8. agreed to take C. as col- 
lateral, and afterwards agreed to give C. time on the 
$1,000, which he was to pay for L., if he would pay 
him two and a half per cent. per month for the indul- 
gence, which he did for three or four months: Held, 
that it was error in the Court, in his charge to the 
jury, to restrict them to the single inquiry whether C. 
was substituted as the debtor, in place of L. Loch- 
SO Os ANN niisis iaidniinn divetjnaincnceadisnanawsisastin 286 

2. If C. agreed to pay the debt of L. to S. in a short 
time, and S. having accepted the liability of C. as col- 
lateral, afterwards for a valuable consideration, ex- 
tended the time of payment for three or four monthis, 
as he had the right to do at his own risk, L. could not 
sue C. during that time, and S. was liable to L. for 
any damage sustained by L. on account of such indul- 
gence given by 8S. toC. Ibid. 


COMMENCEMENT OF ACTION. 


When a new lessor of the plaintiff is introduced by way 
of amendment to an action of ejectment, the case, as to 
that demise is to be tried as though the action had 
not been commenced until the date of the amendment. 
PRG WT, TAG iicica iis dbivisiwiivevevhieisedevventve 439 


CoMMISSIONS, TO TAKE TESTIMONY, Form of, 
R, 32 to 23, inclusive, 
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COMMON-CARRIER. 


1, When a common-carrier receives goods for transporta- 
tion, and in case of the loss of the goods, seeks to pro- 
tect himself from liability therefor, on the ground that 
the goods were destroyed by the public enemies of the 
State: Held, that asthe presumption of law is against 
the carrier, in case of loss, itis incumbent on him to 
prove, by clear and satisfactory evidence, that the 
goods were so destroyed whilst in his possession, in or- 
der to exonerate him from liability therefor. Van 
Winkle & Co.vs. The 8. C. RB. R. Co...... onbaieensaenquve 32 


2. When the agent of the Southern Express Company, 
at Augusta, receipted for a package of goods to be 
shipped, marked “C. A. Robinson, Cartersville, Ga.,” 
and in the printed receipt given by the agent of the 
company to the shipper, the following words were in- 
serted: “which it is mutually agreed is to be for- 
warded to our agency nearest or most convenient to 
destination only, and there delivered to other parties, 
to complete the transportation :” Held, that in case 
of the loss of the goods, the company was liable there- 
for, and could not protect itself from its legal liability 
by showing that its line of transportation extended 
only to the city of Atlanta, especially when the evi- 
dence in the record shows that fact was not known to 
the shipper, or communicated to him, at the time of 

, receiving the goods, by the agent of the company. 
Harris, J., dissenting. Held, also, that the evidence 
in the record, showing that the goods were seized by 
legal process, without more, was not sufficient to ex- 
onerate the company from its legal liability as a com- 
mon-carrier. Mosher & Co. vs. Southern Express Co.. 37 


3. When a common-carrier receives and receipts for 
goods, to be transported beyond the terminus of his 
own line, he undertakes to transport the goods to the 
point of destination, either by himself or competent 
agents, and if the goods are lost beyond the terminus 
of his own line, he will be liable therefor. Southern 
Ezpress Company v8. Shed... cecrecorecsecccereecevecees . 519 


4, When an express contract was made between the 
plaintiff and the Adams Express Company for the 
transportation of goods from New York to Macon, 
Georgia, and the goods were lost when in the posses- 
sion of the Southern Express Company, as the agents 





7 


bo 


Co 
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of the former company, to complete the transportation 
under the original contract of bailment: Held, that 
the plaintiff’s right of action, for the loss of the goods 
was against the Adams Express Company, with which 
he made the contract for the safe transportation of the 
goods tothe point of destination, and not against the 


Southern ExpressCompany. Ibid. 
CONFEDERATE CURRENCY. 


. Ifa creditor receive, in payment of his debt, a depre- 
ciated currency at its nominal value, without. fraud or 
mistake, he will be bound by such payment. Caruth- 
ers and wife vs. Corbin, Ea’, et al......se00 nian ous 


. A trustee in possession of promissory notes as trust 
property, may receive payment of said notes in such 
currency as a prudent man, under the like circum- 
stances, would receive in payment of debts due him 
individually. Campbell vs. Miller, et al...ccssee secon 


. A trustee who, during the war, in good faith, received 

Confederate Treasury notes, in payment of promissory 
notes held by him in trust, acted under color of law, 
and is protected by the Act of 1866, and the Ordi- 
nances of the Conventions of 1865 and 1868. 
If the trustee received Confederate currency before the 
adoption of the Code, and after its adoption invested 
it in secnrities not authorized by law, and without an 
order of Court, he did so at his own risk, and is liable 
for the value of such currency at the time when it is 
said to have been re-invested, J bid. 


. Confederate currency paid and credited on a note for 
its nominal value, extinguished the note to the amount 


of that nominal value. Green et al., vs. Jones et al... 347 


. When a contract was made between two citizens of the 
late Confederate States during the war, on the 12th of 
July, 1862, payable three years after date, the consid- 
eration of which was Confederate Treasury notes, the 
only circulating currency in the country, at that time, 
and which was recognized as lawful by the assumed 
authority which had the actual possession and control 
over the country and people at the time the contract 
was made: Held, that although the issuing of such 
notes by the assumed Confederate authority for the 
purpose of carrying on a war against the Government 
of the United States, may have been illegal as against 
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that Government, and the citizens thereof, who, dur- 
ingethe war, were under the actual protection of that 
Government, outside of the lines of the assumed au- 
thority; yet, such a contract made between citizens 
residing within the lines of the assumed Confederate 
authority, in their ordinary business transactions be- 
tween themselves, and having no connection with the 
prosecution of the war against the United States, is not 
an illegal consideration, as between the contracting par- 
ties themselves, they having made the contract under 
the assumed authority which was then over them, and 
which assumed authority, (whether rightful or other- 
wise, is not now the question,) recognized the curren- 
ey as legal, and valid, at the time the contract was 
made; therefore, as between the contracting parties 
themselves, the plaintiff is entitled to recover. Brown, 
J., dissenting. The Georgia Railroad and Banking 
Co. vs. Eddleman and Miller vs. Gould....cccccccesseeee 465 


The contract in the record mentioned, is not sucha 
contract made with the intention, and for the purpose, 
of aiding and encouraging the rebellion, as was con- 
templated, or is embraced within the provisions of the 
Constitution of thisState. Jbid. Brown, C.J., dis- 
senting. 


>> 


CONSENT OF COUNSEL. 


When a contract was made between two attorneys, rep- 
resenting their clients, that if the defendant would not 
certiorari: the decision made by the County Court es- 
tablishing copies of certain lost notes, the defendant 
should have the right to file the plea of non est factum, 
when suit should be instituted on the established copy 
notes, and the defendant performed his part of the con- 
tract in good faith: Held, that, in as much as the 
plaintiff had the benefit of the contract on his part, it 
would be a fraud on the defendant not to require the 
plaintiff to perform his part of the contract, although 
the same was not in writing. Henderson vs. Merrett.. 232 


See FR. 20 and 21, and R. 8. C. 4. 


CoNsIDERATION—Fauilure of. See Notice. 





722 INDEX. 


CONSTITUTIONAL LAWS. 


1. While the Courts have the power, and it is their 
duty, when a proper case is made, to declare Acts of 
the Legislature unconstitutional and void, such acts 
are always presumed to be constitutional, and the au- 
thority of the courts to declare them void should be 
exercised with great caution, and should never be re- 
sorted to but in clear and urgent cases. Brown, C. J., 
in Cutts & Johnson vs. Hardee...... phisiaeannruneninband 


2. That provision of the Constitution of the United 
States which denies to a State the right to pass any 
law impairing the obligation of contracts, does not 
interfere with the right of a State to pass laws acting 
upon the remedy. bid. 


3. There is a plain distinction between the obligation of 
a contract and the remedy for its enforcement, and 
while the Legislature may not impair the obligation 
of the contract, it has the undoubted right to change, 
modify or vary the nature and extent of the remedy, 
(provided a substantive remedy is always left to the 
creditor, so long as the State does not deny to her 
Courts jurisdiction of contracts,) and to prescribe 
such rules of procedure and of evidence as may, in 
its wisdom, seem best suited to advance the adminis- 
tration of justice in the courts. bid. 


4, That part of the Act of the Legislature passed at 
its late session, entitled “An Act for the relief of 
debtors, and to authorize the adjustment of debts upon 
principles of equity,” which provides for a change of 
the rules of the evidence, (under which the case origi- 
nated,) is not unconstitutional, though it may permit 
evidence to go to the jury which ‘has not heretofore 
been allowed, and which the Courts may consider ir- 
relevant andimproper. It is the province of the Leg- 
islature to prescribe the rules of evidence and of the 
Courts to administer them. Ibid. 


5. It is no objection to the constitutionality of this Act 
that it authorizes the jury to reduce the amount of the 
debt sued for, according to the equities of the case, as 
this is done every day in Court, in cases of partial fail- 
ure of consideration, and the like. This must be done, 
however, according to the real equities between the 
parties, and not according to the caprice of the jury; 
and when so done, it neither impairs the obligation of 
































INDEX. 723 


the contract nor works injustice to the parties liti- 
gant, Ibid. 


6, If this should be seized upon by the jury, and used as 
a pretext for reducing the debt otherwise than the equi- 
ties between the parties permit, it will be the duty of 
the Court to set aside the verdict when that fact is 
made plainly toappear. bid. 


7. In this case, the obligation of the contract was not in 
any degree impaired by the filing of the pleas by the 
defendant, to which objection was made, as a founda- 
tion for the introduction of evidence under the statute, 
and the evidence should have been received, and if the 
jury had made an improper use of it, or found con- 
trary to law and evidence, it would then have been 
time enough for the Court to interfere and set aside 
the verdict. Ibid. 


8, When the statute authorizes certain facts to be given 
in evidence, a demurrer to a plea which lays the foun- 
dation for such evidence, should not be sustained. The 
old rules of pleading in such case must yield to the 
statute. Ibid. 


McCay, J., concurring: 


9, It is not to be presumed that the Legislature intends 
to violate the Constitution of the United States, and 
when words are used in an Act, they ought to be con- 
strued, if possible, so as to make the Act consistent 
with that Constitution. Ibid. 


10. The consideration of a contract, and whether there 
has been a tender of the whole or any part of a debt 
sued on, and if the debt was not paid, that it was the 
creditor’s fault, are not only, in all cases, fit matters for 
proof, but are often of great importance in arriving at 
proper conclusions as to the true rights of the parties 
in the matters before the Court. Nor can such evi- 
dence, in any proper use of it, at all tend to impair the 
obligation of the contract sued on. Ibid. 


11. If the property, upon which the credit was given in 
the contract, has been lost, or rendered worthless, it is 
competent for the Legislature to permit the defendant, 
when the contract is sued upon, to show by whose 
fault that property was lost or destroyed, and the value 
of it at the time of the contract, and at the time of the 
loss. Ibid. 


| 
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12. That clause of the Act of the Legislature under dis- 
cussion, which authorizes the jury, in suits upon cer- 
tain contracts, to reduce the debt sued upon, according 
to the equities of each case. was not intended to per- 
mit them to impair the obligation of the contract of 
the parties. The equity and justice there meant, is 
that fair and honest duty which each owes to the 
other under the contract, to be gathered from the whole 
transaction, as it actually occurred between them, and 
from the acts creating legal or equitable obligations, 
which have happened between them since the date of 
the contract. Ibid. 


13. The obligation of a contract cannot be impaired by 
the Legislature of a State, under the guise of changing 
the rules of evidence, or altering the mode of proced- 
ure. Nor can the Legislature authorize a Court or a 
jury so to adjudicate between the parties to a contract 
as to alter or impair its obligation, as it was, in fact, 
entered into. Ibid. 


14. Consistently with these principles, a State Legisla- 
ture may alter the rules of evidence, and change the 
mode of proceeding in the State Courts. Nor is it the 
province of this Court to declare an Act of the Legisla- 
ture void, because it permits the introduction of evi- 
dence, which, in the opinion of the Court, may be 
irrelevant to the issue, and calculated to distract or 
mislead the minds of the jury. bid. 


15. The Act of the Legislature in 1868, so far as it al- 
lows the defendant, in all suits upon the contracts 
dated before the first of June, 1865, to give in evi- 
dence the consideration of the debt sued on, whether 
any tender has been made, and if the debt was not 
paid, whose fault it was, what property the credit was 
given upon, and if that property has been lost, by 
whose fault it was, and so far as it authorizes the jury 
in such cases, to reduce the debt sued on, according to 
the principle of equity, is not, if construed according 
to the well established rules for the construction of 
statutes, in violation of that clause of the Constitution 
of the United States which prohibits any State from 
passing a law impairing the obligation of contracts. 


Ibid. 


16. Should any Court of this State give to the Act in 
question, in any case tried before it, such a construction 
as would impair the obligation of the contract under 
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investigation, this Court, ina proper case made, will 
correct the error. Ibid. 


17. A plea filed, setting up any facts which, by express 
enactment of the Legislature, are permitted to be 
given in evidence, is not demurrable. bid. 


WaRNER, J., dissenting : 

18. This was an action brought by the plaintiff against 
the defendants, on a promissory note, for the sum of 
$5,229 00, dated January 22, 1861, and due forty- 
five days after date. 

The defendant, Stewart, filed a plea, setting up, by way 
of defence to the note, certain facts, as provided by 
the provisions of the first section of the Act of 1868, 
“for the relief of debtors, and to authorize the adjust- 
ment of debts upon principles of equity.” The plain- 
tiff demurred to the defendant’s plea, and the Court 
below sustained the demurrer, and the defendant ex- 
cepted. The decision of this question necessarily in- 
volves the constitutionality of the Act of 1868. The 
first section of that Act provides, “that, in all suits 
which shall be brought for the recovery of debts, in 
any of the Courts of this State, or upon contracts for 
the payment of money, made prior to the 1st of June, 
1865, (except for the hire or sale of slaves), it shall 
be lawful for the parties, in all such cases, to give in 
evidence before the jury impanneled to try the same, 
the consideration of the debt or contract which may 
be the subject of the suit, the amount and value of 
the property owned by the defendant at the time the 
debt was contracted, or the contract entered into, to 
show upon the faith of what property, credit was 
given to him, and what tender or tenders of payment 
he made to the creditor at any time, and that the 
non-payment of the debt or debts, was owing to the 
refusal of the creditor to receive the money tendered 
or offered to be tendered, the destruction or loss of the 
property upon the faith of which the credit was given, 
and how and in what manner the property was des- 
troyed or lost, and by whose default, and in all such 
cases the juries, which try the same, shall have power 
to reduce the amount of the debt or debts sued for, ac- 
cording to the equities of each case, and render such 
verdicts as to them shall appear just and equitable.” 
This Act of the Legislature, in my judgment, neces- 
sarily impairs the obligation of the contract, as it 
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existed under the law at the time the contract was made, 
and it makes no difference whether that result is pro- 
duced under the name of a remedy, or under the pre- 
text of regulating the admissibility of evidence. Is the 
contract and the obligation to perform it as valuable 
now, under the provisions of the Act of 1868, as it 
was under the law applicable to the contract at the 
time it was made? Ibid. 


See Retroactive Legislation. 


CONSTRUCTION OF STATUTES. 


See Criminal Law, 9, 138, 14, 16, 17. 

See Constitutional Law. 

ConTeMpPts—by Attorney, R. 4, 8, 9, 11, and R. 8S. C.7 
by Clerk, R. 18, and R. 8. C. 9. 


CONTINUANCE. 


1. Before refusing to continue a criminal case, the Judge 
should inquire what diligence has been used by the 
accused, when he learned that the witness would tes- 
tify to a material fact, what opportunity he had had 
for preparation, when the transaction occurred, etc., 
and if the showing appears to be bona fide made, time 
should be given. Whitley vs. The State......s0eseeeseees 


2. When it appeared from the record that the venue in 
a murder case was changed, on the motion of the pri- 
soner, at the April Term, 1868, from Gordon to Bar- 
tow county, and the case was called for trial at the 
November Term, 1868, of Bartow Superior Court, 
the defendant is charged with notice that the case will 
then and there be called, and he cannot excuse him- 
self for want of diligence in preparing for trial, by 
his affidavit that he did not know the case had been 
moved to Bartow county, and would be called for 
trial at the next regular term. ong vs. The State...... 


3. The simple fact that the defendant has been in jail, 
in a distant county, does not excuse him for want of 
diligence in preparing for trial. bid. 

4. The unexplained absence of the counsel, on whom 
the defendant “ mostly relies,” is not a good ground 
for continuance. Ibid. 


5. When a motion is made to continue a criminal case, 
at the calling of the case, the movant must take all 


? 





50 


491 





























INDEX. 727 


his grounds; he cannot, after his motion has been 
overruled, file a special plea, based upon facts known 
at the time of the first motion, and then move to con- 
tinue because not ready to try that plea. bid. 


6. This Court will not interfere with the judgment of 
the Circuit Judge in a matter left by law in his wise, 
legal discretion, unless it appears affirmatively that 
the discretion has been abused. bid. 


See Garnishment, 8. 
See R. 22. 


CONTRACTS. 


1. Where A bargained to B certain slaves, which at the 
time were runaway, and B paid to A the price agreed 
upon, and it was agreed, at the time, between the par- 
ties, that if B did not, by a certain fixed time, get 
possession of the slaves, A should repay the money: 
Held, that this was only a conditional sale, and if B 
failed to get the negroes, there was no sale, and A 
holds the money for B’s use, and B may recover it, 
and it is not a debt, the consideration of which is a 
slave or slaves. Kimbrough vs. Worrill......scsceceeees 119 


2. When two or more parties are engaged in the same 
illegal transaction, in violation of the supreme law of 
the land, and one of them is injured by the careless- 
ness or negligence of the other, the Court will not 
lend its assistance in favor of either party to recover 
damages. The maxim of the law in all cases is, “ Jn 
pari delicto potoir est conditio defendentis et possiden- 
tis.” Wallace, superintendent, vs. Cannon....e.e00 199 


3. When A applied to the landlord to lease the premises 
for three years, which was refused, but it was agreed 
that he might rent for one year, and that the written 
lease should be executed at another time, and A laid 
down his notes for one year’s rent on the landlord’s 
table; which A afterwards claimed as the evidence 
of the contract, the notes not having been returned : 
Held, that the language used in the notes must be 
taken most strongly against A; and that the expres- 
sion in the notes that they are for the rent of the 
store occupied by A, will not emibrace a lot adjoining 
the store-house, fenced off to itself, which usually went 
with the store before it was so fenced. McBurney vs. 


Me Bntyre. 0.0060 scvssisvecssecccevesetsvestedeteusitdsswebesias 261 
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4. When A sold to B a stock of merchandize in con- 
sideration that B. would pay a certain debt of $500 00 
due by A, to which B was security, and in further 
consideration that B would pay the debts due by A 
for the stock of goods, which amounted to $1,500 00; 
Held, that the mode of payment was part of the con- 
sideration, and that even as to the $1,500 00 A has 
no right of action against B until he fails or unreason- 


ably delays to pay the debts due by A for the stock of 





goods.. Watkins vs. Pope.......cccccccsseves ih ctsisidutaiaede 514 


CONTRIBUTION. 


When a fi. fa. against two joint obligors, mutually in- 
terested in the consideration, is satisfied by the sale of 
the property of one of them, the other is indebted to 
him for contribution according to the equitable rights 
of the two in the original contract, and the creditors 
of the obligor whose property has been sold, may 
reach this obligation to contribute, by process of 
garnishment, and have, therefore, a remedy at law. 


Kilgo vs. Castleberry.....scersccssccesecesece grsiaeabncmen 512 


CORPORATIONS. 


1. When an attachment was levied upon fifty shares of 
capital stock of a corporate company, and sold at 
sheriff’s sale, it was the duty of the sheriff to give a 
certificate of purchase to the highest bidder, and on 
presentation of such certificate to the proper officer of 
the corporation, it was his duty to make the necessary 
transfer of the stock to the purchaser on the books of 
the company. In such case, the sheriff does not put 
the purchaser in possession, but the proper officer of 
the corporation is, pro hac vice, a public officer under 
the Code, charged with that duty, and if he refuses to 

-do it, mandamus is the proper proceeding to compel 
its performance. Bailey vs. Strohecher.......scc000e00 ‘ 


2. A municipal corporation, the owner of a market, the 
stalls of which it rents, is bound to keep ihe pave- 
ment in front of the stalls in a safe condition, and if 
a citizen of the corporation is injured through neglect 
of this duty, by the officers of the corporation, the 
corporation is liable te the extent of the injury re- 
ceived. DM. and A. of Savannah vs. Cullins and wife. 


3. Where a voluntary society applies for a charter and 
is incorporated to support its objects, the acceptance 
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' of the charter subjects it to the supervision of the 
proper legal authorities having jurisdiction in such 
cases. Waring vs. The Geo. Med, Society .........00. 


4, The Georgia Medical Society is a private civil cor- 
poration, and the corporators have a property in the 
franchise, of which they cannot be deprived without 
due process of law. Ibid. 


5, The ninth by-law of this corporation is a legal and 
proper one, in view of the objects of the society: but 
the society has not an uncontrollable discretion in its 
construction and enforcement. When a proper case 
is made the Courts are to construe it, and judge of 
the legality of the action of the society under it. Ibid. 


6. The superior Court of Chatham county, where this 
corporation is located, has the visitorial power over 
it, with authority to redress any wrongs which the 
corporation may inflict upon its members. bid. 

7, Where a corporator has a clear legal right, which 
has been violated by the corporation, and he has no 
other adequate legal remedy, he is entitled to relief 
by mandamus. Ibid. 


8. The record in this case shows that the society cen- 
sured Dr. Waring for doing that which the law not 
only authorizes but encourages, and the return to the 
mandumus nisi shows no sufficient cause for his ex- 
pulsion. He is, therefore, entitled to a peremptory 
mandamus commanding and compelling the society to 
restore him to all his rights and privileges as a cor- 
porator. Ibid. 

Co-osticors. See Joint Obligors. 


Costs. See Fees. 
See R. S.C. 16,17, 18. R. 23, 55. 


CRIMINAL LAW. 


1, Before refusing to continue a criminal case, the Judge 
should inquire what diligence has been used by the 
accused, when he learned that the witness would tes- 
tify to a material fact, what opportunity he had had 
for preparation, when the transaction occurred, etc., 
and if the showing appears to be bona fide made, 
time should be given. Whitley vs. The State.......... : 

2. When negroes were, as tales jurors, put upon the 
prisoner, and he challenged the array, and, by con- 
sent, the negroes were put off the jury, and the pri- 
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soner made no further objection to the panel, his 
challenge to the array was waived. Ibid. 


3. Dying declarations of opinions, not facts, are inad- 
missible as evidence. Ibid. 


4, When the charge of the Court assumes certain things 
as facts, and is in such shape as to intimate to the 
jury what the Judge believes the evidence to be, and 
that they made defendant guilty, a new trial will be 
granted. Ibid. 


5. The bill of indictment contained but one count, which 
was for murder. The jury returned a verdict of 
guilty of “involuntary manslaughter,” which was 
received by the Court, and the jury discharged. A 
motion was made in arrest of judgment, on the 
ground that there are two grades of involuntary 
manslaughter, one punishable as a felony, the other 
by less punishment: Held, that the motion should 
have been sustained by the Court. Thomas vs. The 
GAD scithaidisatinitenntaads adnan paniaipiccies wisesiilee 117 


6. Upon the trial of a defendant who was indicted for 
burglary under the Code, for breaking and entering 
a store-house, alleged to be the property of certain 
parties therein named: Held, that parol evidence of 
the fact that the parties named in the indictment 
were in the possession of the store-house under a 
written contract of lease at the time of the alleged 
burglary, was sufficient to sustain the allegation of 
ownership of the premises, in the indictment, without 
the production of the written contract of lease. Hous- 
fon 08, TROT. oo vinccnsidevessdslereees ; Hetieeenedan cea 165 


7. Where two persons were indicted for a riot, under 
the 4441st section of the Code, and’ the name of one 
of the defendants was spelt Land, in one part of the 
indictment, and Lance, in another part of it: Held, 
that upon the trial of one of the defendants separate- 
ly, although the evidence showed that the name of 
his confederate was Lance, yet there being no doubt 
as to the identity of the man, whether he was called 
by the one name or the other, conviction was right 
under the facts of the case. Davenport vs. The State. 184 


8. When a party has been discharged and acquitted by 
the order of the Court, as provided by the 4554th 
section of the Code, of an offence for which he was 
indicted, and is afterwards indicted a second time for 
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the same criminal acts as alleged in the first indict- 
ment, though under a different named offence, he may 
lead his discharge and acquittal under the first in- 
dictment, in bar of the second. Holt vs. The State. 187 


9, A witness for the State, in a criminal case, who, in 
obedience to a subpena served upon him while tem- 
porarily in this State, actually comes from his home, 
in a distant State, where he resided when the subpena 
was served upon him, and testifies in the cause, is en- 
titled to mileage from the county treasury, for the 
whole distance traveled in coming from and returning 


to his home. Dutcher vs. J. J. Fulton Co.......00+ cee 214 


10. It is too late after arraignment, and the case is 
before the jury, to object to an indictment on the 
ground that it fails to allege the residence of the de- 
fendant. Long vs. The State.........+0+ ddotngeavedecidhd . 491 


11. The plea of insanity, provided for in section 4234 
of Irwin’s Code, is, in its nature, a plea, the object of 
which is to prevent a trial on the merits, and though 
it may cover insanity at the time of the act, its essence 
is that the prisoner is insane at the trial, and it must 
contain that allegation. Ibid. 


12. It is not error for the Court, in a criminal case, to 
refuse to charge the jury that if from any cause 
they have doubts of the prisoner’s guilt, they must 
acquit, and to charge instead, that any cause is too 
sweeping, but that if they have any reasonable doubts 
which arise from, or grow out of the evidence, they 
must acquit. Ibid. 


13, The jury, in a murder case, have no right in this 
State authoritatively to recommend, in lieu of the 
death penalty, imprisonment for life, except in cases 
where the conviction is founded solely on circumstan- 
tial evidence, and it is no ground for a new trial 
that the Judge in this case said to the jury, “if there 
are palliating circumstances, or good legal reasons, 
you may so recommend.” Ibid. 


14, Any person who shall erect or continue, after notice 
to abate, any nuisance, which tends to annoy the 
community or injure the health of the citizens in 
general, or to corrupt the public morals, is liable to 
indictment under the Penal Code of this State. The 
legal offence of continuing a nuisance is not complete 
before notice to abate. And until the notice is given, 
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and the legal offence is complete, the city authorities 
have power as a police regulation, to punish for the 
continuance of such nuisance, as would subject the 
offender to indictment after notice to abate. But 
when the offence against the Penal Code is complete, 
they have only the power to bind over the offender to 
the proper Court, to answer for the offence. Vason 
90: BUN nssssene cnisheverntnsantstmetensnensscnensenbionns 


15. A landlord who has leased premises to a tenant is 
not liable for a nuisance maintained upon the premi- 
ses, by the tenant, during the lease. If the nuisance 
existed upon the premises when the lease was made, 
the landlord is liable. bid. 


16. Penal laws are to be construed strictly in favorem vi- 
tae. Sec. 4251 of the Code declares that, “ Any person 
convicted of the offence of insurrection or an attempt 
at insurrection, shall be punished with death ; or if 
the jury recommend to mercy, confinement in the 
penitentiary for a term not less than five nor more 
than twenty years:” Held, that this prescribes no 
penalty for the offence of an attempt to incite insurrec- 
See, GIN OR, FIG TIE bicenncsccncscreceseccescsccessone 


17. The penalty for the crime of burglary was changed 
by the Legislature between the commission of the 
crime by the defendant in this case and the time of 
his trial: Held, under section 4570 of the Revised 
Code, that the defendant was properly prosecuted 
and punished under the laws of force at the time the 
crime was committed. Jordan vs. The State ......4.. 


Custopy oF OFFICE Papers. J&. 18 and 19, and 46, 
and &. C. R. 5, 11, 24, 25. 


DAMAGES. *. 


When two or more parties are engaged in the same 
illegal transaction, in violation of the supreme law 
of the land, and one of them is injured by the care- 
lessness, or negligence of the other, the Court will 
not lend its assistance in favor of either party to 
recover damages. The maxim of the law in all such 
cases is, “ In pari delicto potior est conditio defendentis 
et possidentis.” Wallace Supt. vs. Cannon .....0..000 


See Measure of Damages. 
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DECISIONS OF SUPREME COURT. . 


1, A bill was filed, to enjoin a writ of possession in an 
ejectment case, after the judgment therein had been 
affirmed by the Supreme Court, alleging that. the Su- 
preme Court had, in its judgment, mistaken or over- 
looked material facts: Held, that the bill was proper- 
ly dismissed on demurrer. Russell vs. Slaton.......+.. 195 


2, The judgment of the Supreme Court in a case, is a 
judgment affirming or reversing the judgment below, 
and is final and conclusive between the parties on the 
matters involved in that trial. The opinion of the 
Court, on the law of the case, does not stand on the 
same footing, and may be overruledfafter argument, 
if shewn to be erroneous, even iftunanimous. Jbid. -« 


Defense R., 24; Default R., 23. 
DE MINIMIS. See Charge of the Cowrt, 3. 
DEMURRER. See Equity, 1, 3. 
DE SON TORT. See Evzecutors de son tort. } 
DEVISE. See Will. 
DISCRETION OF JUDGE. 


See Alimony, 1, 2; Continwance, 6; Garnishment, 3, 7; 
Injunction, 1; Equity Pleading and Practice, 1; 
R., 1, 27; and BR. S. C., 21. ’ 


DISTRIBUTION OF ESTATES. 


1, The heirs-at-law of an estate may, as between them- 
selves, divide the estate by agreement, without admin- 
istration ; but, as against creditors, if they convert to 
their own use the personal effects, they are executors 
de son tort, and are liable as such. Barron vs. Bur- 
EAE GI, .. ons» <aconregnsin’ oar cannes acres ehaterse*euniiiamaaiaie 264 


2, Although, under the Code, executors de son tort can 
not get credit for any debt they may have paid ; yet, 
if, in good faith, they have furnished the widow her 
year’s support, according to her circumstances in life, 
and this has exhausted the effects they have used, they 
are not liable, except for the excess. The claim of 
the widow is not a debt, but a special provision al- 


VoL. Xxxvili—47. 
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lowed by law, in preference to any liens or debts held 
by creditors. Ibid. 


3. A money legacy left to the executor of a will, though 
expressed to be “in addition to the usual commissions 
obtained by law, and as a full compensation for any 
extra trouble he may have in executing the will,” is 
a general legacy, and can not, as a legacy, be exempt- 
ed from abatement with other pasha, okie in case 
of a deficiency of assets. Clayton vs. Akin.... .....44. 


4, When a testator, in a single item of his will, gave to his 
wife $1500 00 in money, various articles of personal 
property, and a life-estate in a certain house and lot, 
and its appurtenances, with the privilege, if she so 
desired, to take $1,000 00 in money instead of the 
life-estate in the house and lot, and in a subsequent 
item distinctly declared that the “legacy” left his 
wife was in lieu of dower. The word “ legacy,” in the 
last item, covers all the several bequests of the first, 
and, should she prefer the $1,000 00 in lieu of the 
life-estate, and elect to take her “legacy” in lieu of 
dower, she takes all the several bequests in her chara- 
eter as doweress. Ibid. 


5. When a legacy left to a wife is expressed to be in lieu 
of dower, and she elects to take the “legacy,” she 
takes it as a quasi purchaser, and in-a contest between 
her and other legatees, whether general or specific, she 
can not be called upon to abate with them, to make 
up a deficiency of assets. Ibid. 

6. A legacy in Georgia may be adeemed, by the delivery 
of the property to the legatee, during the life time of 
the testator, and if it be so adeemed, it does not pass 
under the will, and is not subject to abate on a de- 
ficiency of assets. bid. % 

7. Whether a legacy has been in fact adeemed, is a ques- 
tion of fact to be left to a jury, under the evidence in 
the particular case. The “ ‘ihivers ” to the legatee 
must be of such a character as to show that it was the 
intent of the testator to part at the time irrevocably 
with his dominion over the property. Ibid. 


DIVORCE. See Alimony. 


DOCKETS. 
See R., 26, 27, 54, and RB. S. C., 10 to 22, inclusive. 
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DOWER. 


1. When the husband of a married woman died seized 
and possessed of a tract of land, having the legal title 
thereto, the widow is entitled, under the provisions of 
the Code, to her dower therein; and the vendor’s 
equitable lien for part of the unpaid purchase-money, 
which was not enforced during the lifetime of the 
husband, will not override or defeat the widow’s legal 
right to her dower in the land. Harris, J., dissent- 
ing. Clements vs. Bostwick et dl.....csseceeccsecereceaees y,. 4 


9. Where one who holds land adversely to the widow’s 
right of dower, but who was not notified of the appli- 
cation, comes in, at the return term of’ the commission, 
and contests the return, he can not object to the order 
of the Court appointing the commissioners, on: the 
ground that one of them was not a free-holder. 


McKibbon vs. Folds, .....1sssesseseveceeees sncésitaiateviibess 235 


3. When, in an issue on the return of commissioners to 
lay off dower, the applicant opened the case by proof 
to sustain the return, and the contestant replied with 
proof attacking it, it’ is too late for the contestant to 
claim that he has a right to open and conclude the 
argument before the jury. Ibid. 


4, In an issue on the return of commissioners to assign 
dower, it is error for the Court to charge the jury, 
that in estimating the value of the land, (other than 
the dwelling-house and curtilage,) they ought not to 
consider improvements, such as log dwellings, etc., 
“unless these improvements are of considerable value, 
such as a two-story house, ete.” Ibid. 


5. When a testator, in a single item of his will, gave to 
his wife $1500 00 in money, various articles of per- 
sonal property, and a life-estate in a certain house and 
lot, and its appurtenances, with the privilege, if she 
so desired, to take $1000 00 in money instead of the 
life-estate in the house and lot, and in a subsequent 
item distinctly declared that the “legacy” left his wife 
was in lieu of dower: -Héld, that the word “ legacy,” 
in the last item, covers all the several bequests of the 
first, and, should she prefer the $1000 00 in lieu of 
the life-estate, and elect to take her “legacy” in lieu 
of dower, she takes all the several bequests in her char- 
acter as doweress. Clayton vs. Akin ...... bidiveicivinicbi 320 
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Dury—of Attorneys, R., 6, 9. 
of Clerks, R., 16 to 19 inclusive, and R. S. C, 
11, 15, 19, 24, 25, 27, 28. 
of Sheriffs, R., 52, 58, 54. 
of Surveyor, R., 55, 58. 


DYING DECLARATIONS. 
See Criminal Law, 3. 


EJECTMENT. 


1, An adverse possession of real estate, under written 
evidence of title, from the 5th of November, 1856, 
until the 24th of September, 1867, gives a good title 
against all persons not under disability to sue. Pol- 
lard, tenant, vs. Tait, Ex’ r....c.cceseees pith ln gycendn’oengleee 


2. Since the Ist of January, 1863, the time when the 
Code went into operation, there has not been any 
statute of limitations in this State, as to suits for real 
property. An actual adverse possession, under written 
evidence of title, for seven years, gives a good pre- 
scriptive right as against all persons not under disa- 
bility to sue. bid. 


3. A deed unrecorded can not be given in evidence as 
color of title without proof of execution. Hightower, 
tenant, ve. Wallicana chilis... ids ccovdes sa vvcccsisiosssocncens 


4, When both parties derive title from the same person, 
plaintiff in ejectment need not show title into such 
person. Ibid. 


5. A purchaser at sheriff’s sale, under a mortgage ji. fa., 
will be protected when the rule absolute shows upon 
its face that the rule nisi was seryed upon the mort- 
gagor according to law. Ibid. 


6. Service in such case, acknowledged by a general agent, 
without special authority, will be sufficient to protect 
the purchaser at sheriff’s sale, in an action of eject- 
ment, when the plaintiff in ejectment, who purchased 
from the mortgagor after the date of the mortgage, 
was in Court when the rule absolute was taken, aud 
made no objection. Ibid. 


7. A grant issued to Isaac O. Holland, orphan. It 
appeared by parol that there was no such person as 
Isaac O. Holland, orphan, in the district at the time 
of giving in for draws, but that Isaac O. Holland’s 
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orphan, Mary Holland, was in the district, and did 
give in for adraw: Held, that parol evidence of these 
facts may be given to the jury, not to prove a mis- 
take in the name of the grantee, but to give effect to 
the grant, by identifying the person intended as the 


grantee. Tuggle and Wife vs. McMath et al..........+. 
EMANCIPATION. 
. By the laws of South Carolina, as they existed in 


1835, a will practically emancipating slaves was in- 
valid, so far as such object was concerned ; but other 
bequests, in the same will, were not affected thereby. 
Caruthers and wife vs. Corbin, Ea’or, et dl....s.c00 seeee 


When a testator, who died in 1853, by will, directed 
that his executors cause to be removed to a free State, 
and there emancipated, his negro boy John, and that 
the executors pay the expense of his removal, and for 
his reasonable support and schooling, until he is put 
to a trade, and when, if he do, he reaches the age of 
twenty-one years, they invest and secure, for -his 
benefit, as they may deem hest, the sum of three 
thousand dollars, to be raised out of the estate : Held, 
that such devise constituted a legal trust, which 
neither contravened the policy of the State at that 
time, nor the present time. Green Ev’or vs. An- 
GUGOR -ceckedincisapsnesee vosocdnsnsshdgharesienmieamaneis 


It was the duty of the qualified executor, to execute 
this trust, and his failure to do so, till after John was 
twenty-one years of age, and his detention in Georgia, 
as a slave, by the executor, did not destroy the trust, 
or prevent its execution at a later period. Equity 
considers that done which ought to be done, and 
directs its relief accordingly. bid. 


Slavery having been abolished in Georgia, and free- 
dom having come to John, when he was not permitted 
to go to it, as directed by the will, and promised by 
the executor when he assumed the trust, he being 
sui juris, with the right to litigate, in the Courts of 
this State, may, in his own name, (as he: is over 
twenty-one years of age), proceed, in a Court of 
equity, to compel the execution of the trust, in ac- 
cordance with the will, or as nearly so as the 
changed condition of the country will permit, and to 
recover, not only the legacy, as provided by the will, 
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but such reasonable compensation, for the support and 
education, which the will gave him, as the Court may 
find due and unpaid. Ibid. 


5. While a freedman may, in, the Courts of this State, 
enforce any legal equity which was created in his 
favor, while a slave, that did not then contravene the 
policy of the law, he cannot maintain an action for 
injuries which he may have received, or for wages on 
account of labor done by him, while he was a slave. 
Ibid. 


ENDORSERS. See Novation. 
EQUITY. 


. When a bank made an ‘assignment of its assets for 
the benefit of its creditors, and a large portion of the 
assets was in money, and securities convertible into 
money, at a market value, and a creditor, nearly 
twelve months after the assignment, filed a creditor’s 
bill, charging that, six months after the assignment, 
and again, shortly before the filing of the bill, he had 
demanded his share of the cash assets from the as- 
signees, and they had refused to pay him, unless he 
would release the bank from the whole of his claim, 
and the bill prayed an account: Held, that the bill 
was not demurrable. If there was complication or 
cause for further delay, it ought to be set up by way 
of defence; it cannot be assumed. Dobbins et al., vs. 
PO an cic at ieebe sccyup cvcach today Wbasyepacdecbeties 


. M. purchased of W. a tract of land on time, giving 
his note for the purchase-money, and taking the 
vendor’s bond for titles, went into possession of the 
same, made valuable improvements upon the land, 
and afterwards L., a married woman, purchased the 
property as her separate estate from M., and paid the 
original purchase-money to W., the original vendor, 
who executed a deed to M., and M., the first pur- 
chaser of the land, executed a deed to L., the mar- 
ried woman, receiving the sum of $31,000 00, in 
Confederate money. Subsequently the land was levied 
on to satisfy a judgment obtained against M., the 
first purchaser of the land from W., in favor of H.., 
and was advertised for sale as the property of M. 
L. filed her bill on the equity side of the Court, en- 
ioining the sale, and praying a perpetual injunction 
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against the sale thereof, on the ground that, in view 
of the facts of the case, the land was not subject to be: 
sold in satisfaction of the creditor’s judgment. The 
Court below decreed a perpetual injunction: Held, 
that the judgment of the Court below, perpetually 
enjoining the judgment creditor, was error ; that the 
Court below, upon the state of facts presented, should 
have ordered and decreed that the land be sold, and 
out of the proceeds of such sale, Mrs. L. be first paid 
the amount of the original purchase money, to which 
W. would have been entitled under his contract, with 
interest thereon up to the time of sale, and that the 
balance of the proceeds of the sale of the land be paid 
to the judgment creditors of M., according to their 
legal priority, in existence prior to Mrs. Ls pur- 
chase of the land. Huie et al.vs. Loud........00sseeee0 101 
3. When a bill was filed to enjoin a writ of possession 
in an ejectment case, after the judgment therein had 
been affirmed by the Supreme Court, alleging that the 
Supreme Court had, in its judgment, mistaken or 
overlooked material facts in the record:' Held, that 
the bill was properly dismissed on demurrer. _ The 
judgment of the Supreme Court in a case, is a judg- 
ment affirming or reversing the judgment. below, and 
is final and conclusive between the parties on the mat- 
ters involved on that trial. ‘The opinion of the Court, 
on the law of the case, does not stand on the same 
footing, and may be overruled, after argument, if 
shown to.be erroneous, even if unanimous. Russell 
08. SMR. 0.55 c0itiliecvite Mei tHB WG. Hel dae, 195 
4, Plaintiff in the Court below sold to defendant four 
bales of cotton while Confederate money was the cur- 
rency, and had a market value, and was to receive 
that currency in payment. Defendants delayed pay- 
ment till after the Confederate armies had surrendered, 
when one of them, with knowledge of the surrender, 
visited the plaintiff at his residence in the country, 
and paid the debt in Confederate currency, at a time 
when plaintiff swears he had no knowledge of the 
surrender: Held, that, in such cases, it is a question 
proper for the jury to determine whether defendant 
practiced a fraud upon plaintiff, by taking advantage 
of his ignorance, and misleading him, and inducing 
him to receive the notes in payment, when defendant 
_ knew they were in fact of no value by reason of the 
failure of the Confederacy. If plaintiff was induced 
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by fraud to take the notes, and they had ceased to 
have any market value, when he learned the fact 
of the surrender, he was not bound to tender them 
back to defendant to enable him to maintain an action 
for the amount due him for the cotton. Blalock et al., 
08, Phillipe... .ivisis «cddios SiniedsNdn dsedhghahbir dnidsnnasbinidie 


5. The minor legatees under a will, who are not the chil- 
dren of the testator, have no right in a case pending 
in Chancery, upon a bill filed by the executor for 
direction, to an interlocutory order, setting apart 
money for their support, unless the estate is solvent, 
and able to pay all just debts, and leave a sufficient 
fund out of which to pay the sum necessary for their 
support. And it was error in the Chancellor to grant 
said order when the solvency of the estate was denied, 
till it had been ascertained by the report of a Master 
in Chancery, or in some other legal way, that there 
would be a fund after the payment of the debts of the 
estate. Williams et al., vs. Mobley, Ea’r......0.06 000008 


. Where A purchased lands from B, and took bonds 
for titles, and went into possession, and the evidence 
raised a presumption that he paid part of the purchase- 
money, and A while in possession, sold to C, and 
received the purchase-money in full, and gave Ca 
bond for titles, and delivered to him the grants from 
the State to the land, and agreed to deliver the pos- 
session at a future day, and A afterward sold the same 
land to D and A, and D went to B, and paid off the 
balance of the purchase-money due from A to B, and 
B made a deed to D, and the jury found that D had 
notice of the purchase by C when he bought of A: 
Held, that A, by his purchase from B, had an equity, 
which he could sell to C, and that D having purchased 
with notice, and having obtained the legal title, held 
it as a trustee for C, upon the payment to him by C, 
of the balance of the purchase which he paid to B, 
SUBGAME ih, C8, LAMM a seonghaineses 4 oo4eondedyon tee -biegnes 


7. When a bill was filed for a new trial, in an action of 
ejectment, on the ground that the witness by whom 
the defendant proved adverse possession for the legal 
period, has since refreshed his recollection, and will 
now testify that he was mistaken as to the time when 
the possession commenced, and the bill was dismissed 
for want of equity, and that judgment was affirmed in 
this Court ; a motion for a new trial, made at a sub- 
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sequent term of the Court in the same case, on the 
same ground, will not be entertained by the Court. 
The question is res adjudicata. Baldwin vs. McCrea 


See Injunction. 
EQUITY—PLEADING AND PRACTICE. 


1. The exercise ‘of the discretion of a Chancellor in re- 
fusing to appoint a Receiver, will not be controlled 
except when it is abused. ‘Reid vs. Reid et al. ........ 


2, A bill filed by the factor, and sanctioned, granting a 
ne exeat against one charged to have a portion of the 
crop in possession, as agent of the planter, and re- 
quiring him to produce the same, that it may be sub- 
jected to the lien, ought not to be discharged on the 
coning in of the answer, not denying the plaintiffs’ 
equity, except on information and belief, even though 
supported by an affidavit, setting up title in the 
affiant to the crop, especially when the affidavit does 
not deny notice of the lien. Byrd and Coker vs. 
Johnson and Cai, BAL. iiccciecdivdiieined NeeWirciites 


3. If the complainant, in a bill in equity, intends to 
waive the answer of the defendant under oath, he 
must so state distinctly. The statement that he is 
able to prove the allegations in his bill, without the 
answer of the defendant, is not a compliance with the 
Code. If complainant waives an answer under oath, 
the answer filed, is not evidence. It may be used, 
however, as an admission of record, and complainant 
is not bound to prove any fact admitted. But when 
so used, the admission must be taken, together with 
any qualifications or explanations accompanying it. 
Woodward vs. Grates et dl. ..ccccresecesee seceees oh dbbi gee 

4, When A, a warehouseman, files a bill against B and 
C, partners, also warehousemen, alleging that they, as 
factors for D, had, in conjunction with D, illegally 
got possession of certain cotton which had been stored 
with A by various persons, and had removed it out of 
this State, to be sold on D’s account, and prayed that 
B and C be enjoined from paying the proceeds to D, 
and that they be decreed to aceount to A for the value 
of the cotton: Held, that this is a bill for account, 
and, that the true owners of the cotton (A’s principals) 
ought to be parties to the bill. Pierce et al., vs. Bruce 
Ge Co. ssdi occrecversensbeaee tie bendaibilires <cbeeheh eq wleitsas 
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4, In equity, all parties at interest must be made parties 
to a bill, if they be within the jurisdiction, and when 
a bill is filed against two partners, who are both 
served, and answer, (the bill praying an account for 
partnership acts,) and one of the partners dies: Held, 
that his personal representatives must be made par- 
ties to the bill, unless it affirmatively appears that he 
died non-resident, and that the estate has no interests 
in this State. Ibid. 


5. Mere general charges of fraud, without specification 
of fraudulent acts, are not sufficient to give a Court 
of Equity jurisdiction to set aside a sheriff’s sale. 
TERS eh, SUG sae cine ti sittanaschanmnansniign Cbs von ese 


6. When A commenced his proceeding against B, under 
section 4000 of the Code, as an intruder, and B filed 
a counter-affidavit, which was accepted by the sheriff, 
and returned to the Superior Court, and an issue was 
made up, and A afterwards sold the land in dispute 
to C, who filed a bill against B, which B answered, 
and set up equities which entitled B to a hearing, and 
C then moved to dismiss his bill, which was refused 
by the Court, which judgment was not excepted to: 
Held, that equity having obtained jurisdiction and 
control of the case, will hold it for adjudication. 
Wales 0: PRP BE Miles crevegn’ dip pes ongasscaccee seers 


EVIDENCE. 


1. In a proceeding to reform a deed, on the grounds of 
fraud and mistake, the declarations of the grantor, 
made subsequent to the execution of the deed, and 
in the absence of the grantee, are not admissible to 
prove a mistake in the deed, which may be corrected 
in equity. Adair, administrator, vs. Adair, executor. 

2. Before an instrument can be reformed, it must be 
shown, by clear and satisfactory evidence, that either 
by accident, fraud or mistake, the written instrument 
does not contain and express what the parties intend- 
ed it should contain and express at the time of its 
execution. (R.) Ibid. 


3. Dying declarations of opinions, not facts, are inad- 
missible as evidence. Whitley ve. The State...........+. 


4, The public laws of the several States of the United 
States will be judicially recognized by the Courts of 
this State, when published by authority of the re- 
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spective States; or may be proved, as required by 
law, under the great seal of the respective States. 
Sims vs. Southern Express Compansy.......ssssccceeeeees 


5. Upon the trial of a defendant who was indicted for 
burglary under the Code, for breaking and entering 
a store-house, alleged to be the. property of certain 

arties therein named: Held, that parol evidence of 
the fact that the parties named in the indictment were 
in possession of the store-house under a written con- 
tract. of lease at the time of the alleged burglary, was 
sufficient to sustain the allegation of ownership of the 
premises, in the indictment, without the production of 
the written contract of lease. Houston vs. The State. 


6. In an action for waste, a witness should state facts, 
and while he may give his opinion, accompanied by 
the facts upon which it is predicated, as to the num- 
ber of acres from which the timber has been cut, the 
value of the land before and after it was cut, the 
whole number of acres in the tract, the proportions 
of timbered land and the like ;_ it is error in the Court 
to permit him to give, in evidence, his opinion that the 
estate of the remainder-man has been damaged a cer- 
tain amount by the defendant. It is the province of 
the jury to draw, from the facts stated, their own con- 
clusion, as to the amount of damage, if any, sustained 
by the plaintiff. Woodward vs. Gates et al........0... 

7. If complainant waives an answer under oath, the an- 
swer filed, is not evidence. It may be used, however, 
as dn admission of record, and complainant is not 
bound to prove any fact admitted. But when so used, 
the admission must be taken, together with any quali- 
fications or explanations accompanying it. Ibid. 


8. The statute of Gloucester, as to the forfeiture, was 
not of force in Georgia prior to the adoption of the 
Code, and it was error in the Court to instruct the 
jury that they might find a forfeiture of the life-estate 
upon evidence of acts, most, if not all, of which were 
done prior to that date. The evidence upon which 
the forfeiture was claimed should have been confined 
to acts of waste since 1st January, 1863. Ibid. 

9, The stringent rules of the English law, relative to 
waste, were not applicable to our condition ; and were 
not embraced in our adopting statute. It is not al- 
ways waste in this State for a tenant-for-life to cut 
growing timber, or clear land. Regard must be had 
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to the condition of the premises ; and the proper ques- 
tion for the jury to decide, under the instruction of 
the Court, will be, did good husbandry require the 
felling of the trees, and were the acts such as a judi- 
cious, prudent owner of the inheritance would have 
committed? Ibid. 


10. When a feme sole gave her note for $50 00, and 
afterwards married in 1862, before the adoption of the 
Code, her husband receiving through the wife prop- 
erty more than sufficient to pay the debt, and the hus- 
band died before any judgment was obtained against 
him for the debt of the wife: Held, that as the par- 
ties were married before the adoption of the Code, 
the husband was liable for the debts of his wife only 
to the extent of the property received through her, 
when judgment was recovered against him therefor 
during the coverture. The will was competent evi- 
dence for the purpose of shewing, that the parties 
were married prior to the adoption of the Code in 
1863, as it was dated 31st July, 1862, and recognized 
therein the maker of the note to be his wife at that 
time. Bryan et al., vs. Doolittle.........00 secescecerecees 255 


11. Under the Scaling Ordinance of 1865, the parties 
to contracts made between Ist June, 1861, and 1st 
June, 1865, have the right to give in evidence to the 
jury the consideration of the contract, and the value 
thereof, at any time, and the intention of the parties 
as to the particular currency in which payment was to 
be made, and the value of such currency at any time, 
and the verdict and judgment rendered shall be on 
principles of equity. High vs. MeHugh.........0..00+5 284 


12. The opinion of one, who for many years has been a 
railroad superintendent, in a matter within the scope 
of his employment, stands upon the footing of the 
opinion of an expert; but he cannot give his opinions 
of the object of a railroad company, with which he 
had no connection, in putting up a particular notice 
on the doors of its cars. Though opinions are not 
generally evidence, yet, when the truth sought to be 
ascertained is matter of opinion, a witness, not an 
expert, may give his opinion, if he states the facts 
upon which it is based. I. & W. R. R. & Co, vs. 
athe sncettn erat coraanse wee toeranesnersiens 409 


13. A card published by the passengers immediately 
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after a railroad collision, is not evidence, as part of 
the res geste. Ibid. 


14. Receipts for money are always only prima facie evi- 
dence of payment, and may be denied or explained by 
parol. Dunnagan et al., vs. Dunnagan et dl ....+6s..000 


15. When, in the submission of the law and the facts of 
a case to the Judge, it was agreed that, if the Judge 
should have any doubts upon a question of fact, he 
should submit it to a special jury, and on the trial 
there arose a question of notice to a bank, and it was 
proven that the fact was advertised in two daily 
papers taken at the bank, was known to one of its 
directors, published in a large printed card and circu- 
lated among the business men of the community, and 
painted in large letters on the walls of the store in 
which the goods, about which the dispute arose, were 
kept: Held, that although the cashier and president 
of the bank and one of the clerks denied the notice, 
as witnesses, the Judge might well fail to have such 
doubts as would require him to call in the jury. The 
1st Nat. Bank of Macon vs. Nelson and Co, .....+++00+ 


16. A deed unrecorded cannot be given in evidence as 
color of title without proof of execution. Hightower, 
semana, ve, WETMaRa: WE he) <scs sisnabunesiigriig ppstabhensaece 


17. A grant issued to Isaac O. Holland, orphan. It 
appeared by parol that there was no such person as 
Isaac O. Holland, orphan, in the district at the time 
of giving in for draws, but that Isaac O. Holland’s 
orphan, Mary Holland, was in the district and did 
give in foradraw: Held, that parol evidence of these 
facts, may be given to the jury, not to prove a mis- 
take in the name of the grantee, but to give effect to 
the grant, by identifying the person intended as the 
grantee. Tuggle and wife vs. McMath et dlwuseseeeeee 


EXcEPTiIons.—R. 28. 


¢ to security on appeal. R. 1. 
to claim bond, ete. R. 15. 
" to interrogatories. R. 37. 


EXECUTORS DE SON TORT. 


1. The heirs-at-law of an estate may, as between them- 
selves, divide the estate by agreement, without admin- 
istration, but as against creditors, if they convert to 
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their own use the personal effects, they are executors 
de son tort, and are liable as such. Barron vs, Burney 
Deaths ccisatesitssists siti xtaninta eid eniaaen 


2. Although, under the Code, executors de son tort can 
not get credit for any debt they may have paid, yet, 
if, in good faith, they have furnished the widow her 
year’s support, according to her circumstances in life, 
and this has exhausted the effects they have used, they 
are not liable, except for the excess. The claim of 
the widow is not a debt, but a special provision allowed 
by law, in preference to any liens or debts held by 
creditors. Ibid. 


3. There being, in this case, no evidence of the actual 
payment, by these heirs, of the widow’s year’s sup- 
port, we reverse the judgment of the Court below in 
refusing to grant a new trial. Ibid. 


Executor denying -deed; etc., Bis ....s0.02  seecoccvcccesce codes ' 


EXEMPTION FROM DEBTS. 
See Husband and Wife, 2. 


EXHIBITS. See E. R., 4. 


EXPLANATION OF WRITINGS. 
See Evidence, 14, 17. 


EXPRESS COMPANIES. See Common- Carriers. 
FEES. 


A witness for the State, in a criminal case, who, in 
obedience to a subpeena served upon him while tem- 
porarily in this State, actually comes from his home, 
in a distant State, where he resided when the sub- 
pena was served upon him, and testifies in the cause, 
is entitled to mileage from the county treasury, for 
the whole distance travelled in coming from and re- 


29 


turning to his home. Dutcher vs, J. J. Fulton Co.. 214 


FEME, See Husband and Wife. 
FOREIGN LAWS. See Evidence, 4. 
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FORMS. 


Of Attorney’s license and affidavit. R. 2, and R. S. C. 1. 
Of affidavit to plea. R. 24. 

Of affidavit as to lost papers, R, 42. 

Of commission for interrogatories, R, 32. 

Of affidavit to answer. E. R. 2. 

Of judgment. R. 38. 


FORMA PAUPERIS—Appeal in. R. 1. 
FRAUD. 


See Confederate Currency, 1. 

See Equity, 4. 

See Equity Pleading and Practice, 5. 
See Arbitration, 1. 

See Laches, 2. 


FREEDMEN. See Emancipation. 
GARNISHMENT. 


1. A bona fide purchaser, for value, of a negotiable 
promissory note before due, has a right to collect the 
amount thereof, notwithstanding the maker had been 
served with a summons of garnishment, requiring 
him to answer what he was indebted to the payee, who 
was the owner of it at the time of the service of the 
summons. In such a case the rights of the purchaser 
are paramount to those of the garnishment creditor. 
Mions,, ef. Gib, 228. Weth avorerscaperesnacvcverpovaccstsbobnes ere 18 

2, The doctrine of lis pendens does not apply to nego- 
tiable securities not due. bid. 

3, Where the Court below ordered a garnishee to per- 
fect an answer to which exceptions had been filed, 
and the garnishee neglected to answer until the gar- 
nishment was called, on the motion docket, at the 
next term after the order had been. passed, and even 
then, though present in Court, insisted on leave to 
answer at an adjourned term, which the Court had 
determined to hold, and the Court permitted the 
plaintiff to enter a judgment against the garnishee: 
Held, that this Court will not control the discretion of 
the Judge below, in refusing, at the adjourned term, 
to set aside the judgment, and permit the garnishee 
to answer. Harris vs. Breed & Co. 297 
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4, When a fi. fa. against two joint obligors, mutually 
interested in the consideration, is satisfied by the sale 
of the property of one of them, the other is indebted 
to him for contribution according to the equitable 
rights of the two in the original contract, and the 
creditors of the obligor whose property: has been sold, 
may reach this obligation to contribute, by process of 
garnishment, and have, therefore, a remedy at law. 
Kilgo vs. Castleberry....01ceevees ab danieeberunaaeveenaheateds 512 


5. When A sold to B. a stock of ’merchandize, in con- 
sideration that B would pay a certain debt of $500, 
due by A, to which B was security, and in further 
consideration that B would pay the debts due by A for 
the stock of goods, which amounted to $1,500 00: 
Held, that the mode of payment was a part of the 
consideration, and that even as to the $1,500 00, A 
has no right of action against B until he fails or un-, 
reasonably delays to pay the debts due by A for the 
stock of goods. Watkins vs. Pope....s.scecesee ceeccoes 514 


6. Nor can a general creditor of A, in the absence of 
any fraud or collusion between parties, with intent to 
hinder or defraud the creditors of A, subject by the 
process of garnishment, this obligation of B to the 
payment of the debt the creditor holds against A. In 
such a case A.’s general creditors may, by garnish- 
ment, place themselves in A’s place, with all his rights 
against B, with the additional advantage that they are 
not estopped by A’s own fraud, if there be any, and 
if B has refused, or unreasonably delayed to pay the 
stock-debts, or has failed to perform his contract with 
A, they may recover. Ibid. 


7. When a case of garnishment is called in its order on 
the docket, at the second term of the Court, after the 
service of the summons of garnishment, and after final 
judgment against the defendant, and the garnishee 
has tailed to answer, and the Court allows judgment 
to be entered against the garnishee, this Court will not 
control the discretion of the Court below, (unless in 
extraordinary cases,) in refusing to set aside such 
judgment after it is signed, to allow the garnishee to 
answer. Emanuel vs. Smith & Richmond...........4. 603 


8. It is the duty of the Court, if the final judgment 
has not been rendered against the defendant at com- 
mon law, or in attachment, to continue the case against 


» 
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the garnishee till after the rendition of such judg- 
ments. Ibid. 


GLOUSTER—STATUTE OF. See Waste 2, 3. 


GRANT. 
Grant explained by parol. See Evidence, 17. 


HEARSAY. See Evidence, 1, 3, 13. 


HUSBAND AND WIFE. 


1, When a feme sole gave her note for $50 00, and after- 
wards married in 1862, before the adoption of the 
Code, her husband receiving through the wife proper- 
ty more than sufficient to pay the debt, and the hus- 
band died before any judgment was obtained against 
him for the debt of the wife: Held, that as the parties 
were married before the adoption of the Code, the 
husband was liable for the debts of his wife only to 
the extent of the property received through her, when 
the judgment was recovered against him therefor du- 
ring the coverture. Bryan vs. Doolittle......sscceseeeeee 255 


Real estate in the town of Monticello, was. sold at 
sheriff’s sale, as the property of an insolvent debtor: 
Held, that the wife of the defendant in fi. fa. is enti- 
tled, under the 2013 and 2017 sections of the Code, to 
have $500 00 of the proceeds of the sale, set apart 
and invested ina home for herself and family, against 
a pre-existing creditor. Maxey Jordan & (o., vs. 
Lryetl 6b Ohiccscrcssscssececoccccesecesese ons sea mEmaMoeees 531 


When land was sold under a judgment obtained in 1861, 
the wife could claim no more of the proceeds as ex- 
empt from payment of her husband’s debts than was 
then exempt by law. WARNER, J., dissenting. Ibid. 


See Dower. 
See Widow. 


rt 


HYPOTHETICAL CHARGE. 
See Charge of the Court, 1. 


ILLEGAL CONTRACTS. 


See Confederate Currency, 5, 6. 
See Contracts, 2. 
VoL, XxxvilI—48. 
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ILLEGALITY. R, 30 and 31. 
IMPAIRING CONTRACTS. 


See Constitutional Laws. 


INFANTS. See Minors. 


INFORMATION AND BELIEF. 
See Equity Pleading and Practice, 2. 


INJUNCTION. 


1. As a general rule this Court will not control the dis- 
cretion of the Court below in dissolving an injunction, 
unless there appears to have been an abuse of that 
discretion in the violation of the principles of law or 
equity applicable to the facts in the case. S. & O. 
Canitel Ca. te, Fipdtn 0 Gla <aiesins cn gnc ccnnsnapphocsees+sveesuve 


2. Bills for a new trial, and to restrain a judgment at 
law, are not favored by Courts of Equity. In order 
to obtain the assistance of the Court in such cases, 
the complainant must shew full diligence, unmixed 
with negligence, on his part. Robuck & Orr vs. Har- 
5 SER OTU SLOT CT EEE eS ns CHAD er henry Pope ttts Deere 


3. When an action was pending in Bibb Superior Court, 
in favor of a plaintiff, who resided in Wilkerson 
county, and the defendant filed a bill in Bibb, charg- 
ing that the note sued on was given for two hundred 
and fifty bales of cotton, which the plaintiff had, by 
fraud and deceit, induced him to buy, but which, the 
day after the sale, was seized by the military authori- 
ties as Confederate cotton, and, by them sent out of 
the State, against the complainant’s consent and efforts, 
but which he had followed to New York, and brought 
his action therefor in the United States Court, and 
had given notice of the action, which was still pend- 
ing, to the vendor, and the bill prayed an injunction 
of the common law suit until the termination of the 
suit in New York: Held, that the bill was properly 
filed. In such a case the Judge may grant a tempo- 
rary injunction, leaving to the defendant his right to 
answer, and move to dissolve, and to have such other 
proceedings taken are as usual in Chancery. Curs- 
well vs. The M. Manufacturing Co......ccesecseeeereceeens 





174 
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4, Where a plaintiff in fi. fa. had a lot of cotton, mules, 
etc. levied upon, and pending the levy, it was agreed 
between him and the defendant, that he should re- 
lease the property from the levy and return it to the 
defendant, and should enter the execution fully satis- 
fied, in consideration, that defendant would convey to 
him a tract of land, with certain personal property, 
in payment of the fi. fa., and in compliance with said 
agreement, plaintiff released and restored the property 
levied upon, which was sufficient to have satisfied the 
fi. fa., to the defendant, and the defendant delivered 
to the plaintiff possession of the land and personal 
property, and turned over to him the title papers, and 
was to make him a deed as soon as they could get it 
drawn, and defendant died soon after, without making 
the deed, and his widow, who was admitted to be in- 
solvent, after the end of the year, finding the premises 
vacant, took possession, claiming the land for her 
husband’s estate, and commenced proceedings in the 
Superior Court to have her dower allowed out of the 
same, there being no legal representative of her hus- 
band’s estate, and plaintiff filed his bill alleging these 
facts, and praying that she be restrained from tres- 
passing upon the land, and from prosecuting her 
action for dower, until a legal representative of the 
estate was appointed: Held, that it was not error in 
the Judge who granted the injunction to overrule a 
motion to dissolve it, and to hold it up, until the 
hearing of the bill, placing his decision on the ground 
of restraining the trespass alone. Webb et al. vs. 
pe PE Te er pirsddvcnceavetcins 641 


5, An injunction will not be granted for fraud, unless 
the bill sets forth the specific acts of fraud upon which 
it is sought; a general allegation of fraud is insuf- 
feient. Powell've. Parker ob all,..0vciscscsocsssescesvossee 644 


6. An injunction will not be granted to restrain the sale, 
by defendant, of his railroad stock, and the drawing 
of the dividends by him, on the ground that com- 
plainant holds his covenant of warranty of title to a 
lot of land, the title of which is in dispute, in an ac- 
tion of ejectment, when the bill shows that the rail- 
road stock and other property of the defendant, is of 
much greater value, than the sum for which he may 
become liable on his warranty, and there is no charge 
that he is beyond the jurisdiction of the Court, or 
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that he is insolvent, and when no other sufficient equi- 
table ground is stated in the bill. bid. 


7. When the Chancellor, on the bill being presented to 
him, ordered that the defendants show cause on a day 
mentioned, why an injunction should not be granted, 
that in the meantime the defendants be enjoined, till 
the further order of the Court, and on the hearing, 
the Judge refused the injunction: Held, that the 
temporary injunction expired of its own limitation 
when the injunction was refused at the hearing, and 
that no vitality could be given to it pending the pro- 
ceedings in this Court, by bond given by complainant, 
which is claimed to operate as a supersedeas of the 
judgment refusing the injunction. bid. 


See Jurisdiction of Superior Court, 2. 
See E. &., 1. 


INSANITY.—See Criminal Law. 
INSOLVENT DEBTORS. 


Under the law, as it now stands in this State, an in- 
solvent debtor may make an assignment of his pro- 
perty in trust, bona fide, for the benefit of one or 
more creditors, to the exclusion of others: Provided, 
no trust or benefit is reserved to the assignor, or any 


person for him. Embry and Fisher vs. Clapp......... 
See Husband and Wife. 


INSURRECTION. See Criminal Law, 16. 
INTERROGATORIES. R. 32 to 37 inclusive. 
INTERRUPTION OF COUNSEL, R. 4. 


INTRUDERS. 


1, A Justice of the Inferior Court, on the 26th day of 
October, 1867, had authority, under the law, to ad- 


minister an oath for the removal of intruders upon 
land. Collins vs. Rutherford et dl ....cccccseseeee seve 


2. The counter-affidavit of the party in possession must 
state that he does, in good faith, claim a legal right to 
the possession of the land. bid. 


3. When the affidavit of the party in possession is dis- 





29 
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missed for being in compliance with the law, he will 
not be permitted to file a second affidavit at the Court, 
the Code requiring that he shall at once tender to the 
sheriff the proper affidavit. Ibid. 


4, Under section 4005 of the Revised Code, the admin- 
istrator of the deceased landlord may make the affi- 
davit and institute the proceedings to dispossess a 
tenant who holds over. . Moody et al., vs. Ronaldson. 


5. When the affidavit is made by the administrator, a 
counter-affidavit filed by the tenant, that he does not 
hold the premises either by lease, rent, at will, by 
suffrance, or otherwise, from said Ronaldson (the ad- 
ministrator) or from any one wnder whom he claims the 
premises, or from any one claiming the premises under 
him, is a sufficient compliance with the statute, and it 
was error in the Court to refuse to allow the issue 
thus presented to be submitted to a jury, and to order 
the sheriff to proceed to dispossess the tenant. Ibid. 


JOINT OBLIGORS. 


1, When an execution against two joint obligors is 
levied upon the property of one of them, the other 
defendant has a right to buy the property at the sale, 
and he gets the full title of his co-defendant to the 
property. Kilgo vs. Castleberry ....1++0 +000 Vesvbdestsxe 


2, When a fi. fa. against two joint obligors, mutually 
interested in the consideration, is satisfied by the sale 
of the property of one of them, the other is indebted 
to him for contribution according to the equitable 
rights of the two in the original contract, and the 
creditors of the obligor whose property has been sold, 
may reach this obligation to contribute, by process of 
garnishment, and have, therefore, a remedy at law. 
Ibid. 


JUDGMENTS—HOW VACATED. 


Under the 6th section of the 11th article of the Consti- 
tution, motions for new trials, bills of review, or other 
proceeding, to vacate judgments, orders or decrees, 
made since the 19th of January, 1861, must be for 
fraud, illegality, or error of law. That section does 
not relieve one who was cast in his suit, or lost his 
rights by his own negligence. Miller vs. Mitchell, 
Tipe Be Oe iss onda snnsdieedse dtihn date lattiae tadlienies 
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JUDGMENT BY DEFAULT. R.,, 28 and 39, 
JUDGMENTS OF SUPREME COURT. 


See Decisions of Supreme Court. 


JURISDICTION OF COUNTY COURTS. 


Since the organization of the County Court, that Court 
and not the Inferior Court, according to the provisions 
of Irwin’s New Code, had jurisdiction to hear and 
determine the question of the abatement of a nuis- 
ance, caused by a mill-dam, on the 27th December, 
1867. Barrett, Adm’r, vs. Jackson, et dl...cccccccscseeee 181 


JURIES—Time allowed for striking, #., 41. 
Misconduct of. See New Trial, 5. 


JURISDICTION OF SUPERIOR COURTS. 


1, Where A. bargained to B. certain slaves, which at 
the time were runaway, and B. paid to A. the price 
agreed upon, and it was agreed, at the time, between 
the parties, that if B. did not, by a certain fixed time, 
get possession of the slaves, A. should repay the 
money: Held, that this was only a conditional sale, 
and if B. failed to get the negroes, there was no sale, 
and A. holds the money for B.’s use, and B. may re- 
cover it, and it is not a debt, the consideration of 
which is a slave or slaves. Kimbrough vs. Worrill... 119 


2. ‘The Constitutions of 1861, 1865, and 1868, requir- 
ing cases in equity to be brought in the county where 
one of the defendants, against whom substantial relief 
is prayed, resides, does not apply:.to bills ancillary to 
suits already pending, which for purposes of injunc- 
tion, etc., may be brought in the county where such 
suits at law or equity are pending. When, however, 
the bill prays independent relief, not necessary to an 
adjudication of the matter involved in the original 
suits, the bill, as to that independent relief, is de- 
murrable. Carswell vs. The Macon Manufacturing 


JURY. 


1. When negroes were, as ¢ales jurors, put upon the pris- 
oner, and he challenged the array, and, by consent, 
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the negroes were put off the jury, and the prisoner 
made no further objection to the panel, his challenge 
to the array was waived. Whitley vs. The State...... 50 


2. The conduct of certain jurors, who, while they were 
charged with the case, conversed with a person not on 
the jury, in presence of a number of others, about 
the case, and used expressions favorable to the right 
of the plaintiff to recover, assigning as a reason that 
defendant, sworn as a witness, had contradicted him- 
self, when in fact he had not, is highly reprehensible, 
and a new trial should have been granted by the Court 
below on that account. Jurors should speak to no 
one, nor permit any one to speak to them, about the 
case, while charged with its consideration. Blalock et 
Gh.» DOs hades’: Suhdancusdsshehinkvsebuitakntetecwiebee 216 


3. The jury, in a murder case, have no right, in this 
State, authoritatively to recommend, in lieu of the 
death penalty, imprisonment for life, except in cases 
where the conviction is founded solely on circumstan- 
tial evidence, and it is no ground for a new trial that 
the Judge in this case said to the jury, “if there are 
palliating circumstances, or good legal reasons, you 
may so recommend.” Long vs. The State.......0+0000 491 


Jury—how stricken, #., 41 


JUSTICE OF THE INFERIOR COURT. 


1, A Justice of the Inferior Court, on the 26th day of 
October, 1867, had authority, under the law, to ad- 
minister an oath for the removal of an intruder on 
land. Collins vs. Rutherford et dl......ecsecesevees ssanene 29 


JUSTICES OF THE PEACE. 
Duty as to returming Papers...........ccoceserrrescee eevceses 40 
KING’S ENEMY. See Common-Carriers. 


LACHES. 


1. When a party did not enter an equal appeal within 
the time prescribed by law, and has otherwise been 
guilty of negligence, a new trial will not be granted 
on account of newly discovered evidence; more es- 
pecially when the evidence is cumulative, and one of 
the witnesses, of whom the discovery is alleged to 
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bo 


have been made, gave evidence on the trial, and the 
other was a clerk of the party moving for the new 
trial, at the time of the transaction, and the motion is 
not made until more than twelve months after the 





rendition of judgment. Miller vs. Mitchell, Reed & Co. 312 


. Under the 6th section of the 11th article of the Con- 


stitution, motions for new trials, bills of review, or 
other proceeding, to vacate judgments, orders or de- 
crees, made since the 19th of January, 1861, must be 
for fraud, illegality, or error of law. That section 
does not relieve one who was cast in his suit, or lost 
his rights by his own negligence. Ibid. 


See New Trial, 4. 


1. 


LANDLORD AND TENANT. 


Two parties rented a store-house for one year, from 
24th November, 1867, the rent to be paid quarterly, 
and soon after dissolved the partnership, and one of 
them continued the business on his own account for a 
time and died. His administrator obtained an order 
from the Court of Ordinary, authorizing him to con- 
tinue the business for the balance of the year, for the 
benefit of the estate. The widow applied for the 
year’s support, allowed by law for herself and child- 
ren, and the appraisers allowed her $2,700, which 
was made the judgment of the Court of Ordinary, and 
which left the estate insolvent. The other partner 
was also insolvent. The landlord filed a bill, praying 
an injunction against the administrator, to restrain 
him frem turning over the estate to the widow, or 
otherwise disposing of the same till his note was paid: 
Held, that the dissolution of the firm did not affect 
the rights of the landlord, as a tenant can not, under 
our statute, transfer his lease without the consent of 
the landlord ; and the lease, so far as the landlord’s 
rights were concerned, remained partnership property, 
and forms no part of the estate of the deceased part- 
ner till the rent is paid, and that the landlord is en- 
titled to his rent out of the proceeds of the business 
done in the house, or the stock in trade, for the time 
the administrator used the premises, before the estate is 
turned over to the widow of the deceased. Boone vs. 
NT xs cteniasvg csunniccd seers nisieemetbindaiedncese 


. A tenant has no right to sub-let the premises without 


the consent of the landlord, and when done with his 
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consent, the sub-tenant is the tenant of the landlord, 
and he, and not the tenant, has a right to proceed 
against the sub-tenant, in case he holds over. MceBur- 
néy 08. Molntyre....iseccrecisevesscasdivtscscsssesvaseessesse 261 


3. When A., the tenant, sub-let to B., who was also re- 
quired to pay rent to the landlord for the part sub- 
let, and at the end of the year for which they held 
the premises, A. and B. were rivals in securing.a , 
lease from the landlord for the ensuing year, and both 
claimed to have rented the premises for the next 
year, and B. remained in possession, the relation of 
landlord and tenant did not exist between them. 
Ibid. 


4, When A. applied to the landlord to lease the pre- 
mises fur three years, which was refused, but it was 
agreed that he might rent for one year, and that the 
written lease should be executed at another time, and 
A. laid down his notes for one year’s rent on the 
landlord’s table, which A. afterwards claimed as the 
evidence of the contract, the notes not having been 
returned: Held, that the language used in the notes 
mu:t be taken most strongly against A., and that the 
expression in the notes that they are for the rent of 
the store occupied by A., will not embrace a lot ad- 
joining the store-house, fenced off to itself, which 
usually went with the store before it was so fenced. 
Ibid. 

5, A landlord who had leased premises to a tenant is 
not liable for a nuisance maintained upon the prem- 
ises, by the tenant, during the lease. If the nuisance 
existed upon the premises when the lease was made, 
the landlord is liable. But if the tenant continues 
the nuisance after he obtains exclusive possession and 
control, he alone is liable for its continuance. As the 
landlord, under our statute, is liable for necessary 
repairs on the premises, if the nuisance grows out of 
his neglect to make the repairs, the tenant may make 
them, and set off their reasonable value against the 
rent duethe landlord. Vasonvs. The City of Augusta. 542 

6. Under section 4005 of the Revised Code, the admin- 
istrator of the deceased landlord may make the affi- 
davit and institute the proceedings to dispossess a 
tenant who holds over. Moody et al., vs. Ronaldson.. 652 


7. When the affidavit is made by the administrator, a 
counter-affidavit filed by the tenant, that he does not 
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hold the premises either by lease, rent, at will, by 
suffrance, or otherwise, from said Ronaldson, (the 
administrator) or from any one under whom he claims 
the premises, or from any one claiming the premises 
under him, is a sufficient compliance with the statute, 
and it was error in the Court to refuse to allow the 
issue thus presented to be submitted to a jury, and to 
order the sheriff to proceed to dispossess the tenant. 
Ibid. 


LEGACY. 


See Abatement of Legacies. 
See Ademption of Legacies. 


See Dower. 
LEX LOCI. 
See Liens, 2. 
See Emancipation, 1. 
LIENS. 


1. When the husband of a married woman died seized 
and possessed of a tract of Jand, having the legal title 
thereto, the widow is entitled, under the provisions of 
the Code, to her dower therein; and the vendor's 
equitable lien for part of the unpaid purchase-money, 
which was not enforced during the lifetime of the 
husband, will not override or defeat the widow’s legal 
right to her dower in the land. Harris, J., dissent- 
ing. Clements vs. Bostwick et al.....cecccevceeseeseeceeeer 


2. Debts due by a deceased executor, administrator, 
guardian or trustee, entitled to priority of payment, 
in the administration of assets, as provided by the 
Code, section 2312, and paragraph 4 of section 2494, 
are such only as may be due by persons appointed by 
the laws of this State. Trustees appointed in other 
States are not embraced. Debts due by foreign execu- 
tors, trustees, etc., are to be paid, according to their 
character, as bonds or accounts, etc., the same as if 
owing by others, without any priority on account of 
such character. Harris, J., dissenting. Caruthers 
and wife vs. Corbin, executor, et Al.....csccecereserereees ‘ 


3. A contract between a factor or commission merchant 
and a planter, creating a lien upon the crop of the 


~I 


or 
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latter, for provisions furnished to make it, is not re- 
quired, by the Act of 15th December, 1866, to be 
in writing. The lien is a good one, between the par- 
ties and their agents and purchasers with notice, 
though it be only in parol. Byrd & Coker vs. John- 
ate: BO OA, OR isictas npteie anivnniniantlibidetdgbiar 113 


4, Two parties rented a store-house for one year, from 
24th November, 1867, the rent to be paid quarterly, 
and soon after dissolved partnership, and one of them 
continued the business on his own account for a time 
and died. His administrator obtained an order from 
the Court of Ordinary, authorizing him to continue 
the business for the balance of the year, for the bene- 
fit of the estate. The widow applied for the year’s 
support, allowed by law for herself and children, and 

the appraisers allowed her $2,700 00, which was made 

ay judgment of the Court of Ordinary, and which 
left the estate insolvent. The other partner was also 
insolvent. The landlord filed a bill, praying an in- 
junction against the administrator, to restrain him 
from turning over the estate to the widow, or other- 
wise disposing of the same till his note was paid: 
Held, that the dissolution of the firm did not affect 
the rights of the landlord, as a tenant can not, under 
our statute, transfer his lease without the consent of 
the landlord; and the lease, so far as the landlord’s 
rights were concerned, remained partnership property, 
and forms no part of the estate of the deceased part- 
ner till the rent is paid, and that the landlord. is en- 
titled to his rent out of the proceeds of the business 
done in the house, or the stock in trade, for the time 
the administrator used the premises, before the estate 
is turned over to the widow of the deceased. Boone 
vs. Strrine, administrator .......cscscceseees FETT IA? -' 121 

5. Both plaintiff and defendants in error had issued de- 
tachments against Joseph A. Crew, and each had 
served J. Sibley & Sons with summons of garnish- 
ment. The garnishment in favor of Bruce & Co. 
was first served. Bruce & Co., after Murphy had 
obtained judgment on his attachment, dismissed their 
attachment in vacation, At the next term of the 
Court, they were permitted, with the consent of the 
defendant in attachment, to reinstate their case: Held, 
that they lost their priority over Murphy by dismiss- 
ing the attachment, and that they could not regain it 
by reinstating their case. Murphy vs. Crew et al...... 139 
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6. 


The Western and Atlantic Railroad is the property 
of the State, and its incomes are part of the revenue 
of the State. A debt due the road is a debt due the 
public, and is to be paid before “any other debt, lien 
or claim whatsoever,” except funeral expenses, etc., as 


specified by the Code. The State vs. Dickson....... oily 


. M. purchased of W. a tract of land on time, giving 


his note for the purchase-money, and taking the ven- 
dor’s bond for titles, went into the possession of the 
same, made valuable improvements upon the land, 
and afterwards L., a married woman, purchased the 
property as her separate estate from M., and paid the 
original purchase-money to W., the original vendor, 
who executed a deed to M., and M., the first pur- 
chaser of the land, executed a deed to L., the married 
woman, receiving the sum of $31,000 00, in Confed- 
erate currency. Subsequently the land was levied on 
to satisfy a judgment. obtained against M., the first 
purchaser of the land from W., in favor of H., and 
was advertised for sale as the property of M. L. 
filed her bill on the equity side of the Court, enjoin- 
ing the sale, and praying a perpetual injunction 
against the sale thereof, on the ground that, in view 
of the facts of the case, the land was not subject to be 
sold in satisfaction of the creditor’s judgment. The 
Court below decreed a perpetual injunction: Held, 
that the judgment of the Court below, perpetually 
enjoining the judgment creditor, was error; that the 
Court below, upon the state of facts presented, should 
have ordered and decreed that the land be sold, and 
out of the proceeds of the such sale Mrs. L. be first 
paid the amount of the original purchase-money, to 
which W. would have been entitled under his contract, 
with interest thereon up to the time of sale, and that 
the balance of the proceeds of the sale of the land be 
paid to the judgment creditors of M., according to 
their legal priority in existence prior to Mrs. L.’s pur- 
chase of the land. Huie et al., vs. Loud..........0000 ; 


Although, under the Code, executors de son tort can 
not get credit for any debt they may have paid, yet, 
if, in good faith, they have furnished the widow her 
year’s support, according to her circumstances in life, 
and this has exhausted the effects they have used, 
they are not liable, except for the excess. The claim 
of the widow is not a debt, but a special provision 
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allowed by law, in preference to any liens or debts 
held by creditors. Barron vs. Burney et dl..u......+++ 264 


LIMITATION OF ACTIONS. 


. The Act of the Legislature of 1861, and the Ordi- 
nance of the Convention of 1865, suspending the 
running of the Statute of Limitations in this State, 
are recognized, and made valid by the express pro- 
visions of the Constitution of 1868. Ryan, executor, 
Gah, Ch. TMB igs cgi svn siicscnss lhinigicesttbadnt at <ades 300 


2, An endorsement of a promissory note past due, for a 
valuable consideration, is a new contract, and the 
Statute of Limitations begins to run in favor of the 
endorser only from the date of the endorsement. 
Brown, C.J. bid. 


3. The Statute, of Limitations was legally suspended 
for one year by the Act of December, 1860. Brown, 
C.J. Ibid. 


4, The Ordinance of the Convention, passed 1st No- 
vember, 1865, declaring the Statute of Limitations, 
in all cases, civil and criminal, to be and to have been 
suspended from the 19th of January, 1861, and that 
it shall so continue until civil government is fully 
restored, or until the Legislature shall otherwise di- 
rect, has been legalized by the new Constitution, and 
the Ordinance of the Convention of 1868, so, far as 
it does not divest vested rights. This made it valid, 
so far as it was prospective, but whether it could res- 
tore to plaintiff a right of action lost by the running 
of the statute for the full period prescribed by law 
. before it passed, quere. Brown, C.J. Ibid. 


5. Since the 1st of January, 1863, the time when the 
Code went into operation, there has not been any 
Statute of Limitations in this State, as to suits for real 
property. An actual adverse possession, under writ- 
ten evidence of title, for seven years, gives a good 
prescriptive right, as against all persons not under 
disability to sue. Pollard, tenant, vs. Tait, executor... 489 


6. The Ordinance of the Convention of 1865, declara- 
tory of the suspension of the Statutes of Limitations 
since the 19th of January, 1861, and enacting that 
they should continue suspended until civil government 
should be fully restored, inasmuch as it creates no dis- 
ability to sue, did not operate so as to prevent the 
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ripening of a prescriptive title under the Code, so far 
as that title is dependent on a possession since the 1st 
of January, 1863. Ibid. 

7. A party setting up a prescriptive right under the 
Code, may tack to his possession, since the Ist of 
January, 1863, a possession, good before that time, as 
part of a defense under the Statute of Limitations, if 
his possession has been continuous. bid. 


8. When a new lessor of the plaintiff is introduced, by 
way of amendment to an action of ejectment, the case, 
as to that demise, is to be tried as though the action 
had not been commenced until the date of the amend- 
ment. Ibid. 


LIS PENDENS. 


The doctrine of lis pendens does not apply to negotiable 
securities not due. Dims et al., vs. West....sccccessseee 


LOSS OF PROPERTY. 


As a defense, see Constitutional Laws. 
LOST PAPERS. R., 42 and 43. 
MANDAMUS. 


1. When an. attachment was levied upon fifty shares of 
capital stock of a corporate company, and sold at 
sheriff’s sale, it was the duty of the sheriff to give a 
certificate of purchase to the highest bidder, and on 
presentation of such certificate to the proper officer of 
the corporation, it was his duty to make the necessary 
transfer of the stock to the purchaser on the books of 
the company. In such case, the sheriff does not put 
the purchaser in possession, but the proper officer of 
the corporation is, pro hac vice, a public officer under 
the Code, charged with that duty, and if he refuses 
to do it, mandamus is the proper proceeding to compel 
its performance. Bailey vs. Strohecker.........ss0seeees 


2. Where a corporator has a clear legal right, which has 
been violated by the corporation, and he has no other 
adequate legal remedy, he is entitled to relief by man- 
damus. Waring vs. The Georgia Medical Society..... 


3. The record in this case shows that the society censured 
Dr. Waring for doing that which the law not only 
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authorizes but encourages, and the return to the man- 
damus nist shows no sufficient cause for his expulsion. 
He is, therefore, entitled to a peremptory mandamus 
commanding and compelling the society to restore him 
to all his rights and priviliges as a corporator. Ibid. 


MEASURE OF DAMAGES. 


1. The plaintiff, in this case, waives the tort committed 
by the defendants in forcibly taking the cotton from 
his gin house, by the form of action brought; and 
can only proceed for the price of the cotton. Blalock 
8 ARCO: PRIBG 0c. vere sqeenes ceecesauesii obtecipeuegupicals 216 


2, If a passenger on a railroad be injured by a collision 
of the trains, and the evidence shows that, though 
the company (or its agents), was guilty of negligence, 
yet the party injured could, by the exercise of ordin- 
ary diligence, have avoided the consequences to him- 
self of that negligence, he is not entitled to recover 
any damages from the company. JL. & W. R..R. Co. 
90. PORMBOR ss cnn ibprnsinsrqestivenps atmienveenmguambiminens 409 


3, If, in such a case, it appears that both the defendant 
and the plaintiff were guilty of negligence, and it does 
not further appear, from the evidence, that the de- 
ceased could, at the time of the injury, have avoided 
the consequences to himself of the negligence of the 
railroad company, or its agents, he is entitled to re- 
cover; but it is the duty of the jury to lessen the 
amount of their verdict in proportion to the negli- 
gence and want of ordinary care of the passenger. 
Ibid. 


4, Where a suit is brought by a widow, for the homi- 
cide of her husband, under the 2920th section of 
Irwin’s Code, and there is no fault proven on the 
part of the deceased, the rule to be adopted for esti- 
mating the damages, is: The pecuniary damages to 
the wife from the homicide, to be ascertained by in- 
quiring what would be a reasonable support, accord- 
ing to the circumstances in life of the husband, as 
they existed at his death, and as they may be reason- 
ably be expected to exist in view of his character, 
habits, occupation, and prospects in life, and when 
the annual money value of that support has been 
found, to give, as damages, its present worth, accord- 
to the expectation of the life of the deceased, as ascer- 
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tained by the mortuary tables of well established 
reputation. Ibid. 


5. In this case, the Court feels constrained to reverse 
the judgment of the Court below, overruling the mo- 
tion for a new trial, made by the plaintiff in error, on 
the ground that the Court ‘erred in its charge to the 
jury, as to the rule for estimating damages in such 
cases, and on the further ground, that the verdict of 
the jury was decidedly against the weight of evidence, 
if not as to the absence of ordinary diligence on the 
part of the deceased, to escape the consequences to 
himself from the plaintiff’s negligence, certainly as 
to the amount of damages, iu view of the rule that 
where both parties are at fault, the damages are to be 
diminished in proportion to the negligence and want 
of ordinary care of the party injured. Ibid. 


MILITARY ORDERS. 


There is nothing in any law of this State or in any 
order of the military commander, while the State was 
under military government, which authorizes the Court 
to pay money raised at sheriff’s sale, on the first Tues- 
day in January, 1868, to the defendant in fi. fa., while 
there are judgment creditors claiming it. Battle vs. 
Bathe Oh: Gh. oi 2ce corner corecerecies ‘fesenemasetersisenioeabes 240 


MINOR. 


1, When a father authorized a merchant to let his 
daughter, who was a minor, have whatever she want- 
ed out of his store, and the merchant permitted her to 
purchase various articles, such as were usually kept 
for sale by the merchant, the father is liable for the 
goods purchased, though they be neither necessaries 
nor such goods only as a prudent father would furnish 
a minor child. Harper & Ammons vs. Lemon, executor. 227 


2. The minor legatees under a will, who are not the 
children of the testator, have no right, in a case pend- 
ing in Chancery, upon a bill filed by the executor, for 
direction, to an interlocutory order, setting apart 
money for their support, unless the estate is’ solvent, 
and able to pay all just debts, and leave a sufficient 
fund, out of which to pay the sum necessary for their 
support. And it was error in the Chancellor to grant 
said order, when the solvency of the estate was denied, 
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till it had been ascertained by the report of a Master 
in Chancery, or in some other legal way, that there 
wonld be a fund after the payment of the debts of the 
estate. Williams et al., vs. Mobley, execuitor.......000+0 


MINUTES OF COURT. 


It is the duty of the Clerk to transcribe on the minutes, 
each day, all the entries on the Judge’s docket show- 
ing action in a cause, when that action does not other- 
wise appear on the minutes. Pearce et al., vs. Bruce 


Be Wi ikecisticaccnssenietitinnsdeedaasdtienaneinnien ee 
MISNOMER. 


. Where two persons were indicted for a riot, under the 
4441st section of the Code, and the name of one of 
the defendants was spelt Land, in one part of the in- 
dictment, and Lance, in another part of it: Held, 
that upon the trial of one of the defendants separately, 
although the evidence showed that the name of his 
confederate was Lance, yet, there being no doubt’as to 
the identity of the man, whether he was called by the 
one name or the other, conviction was right under the 
facts of the case. Davenport vs. The State..:..... dinwns 


— 


bo 


When a bill was filed against a partnership, and after 
both had answered, one of the firm dies, it is not error 
to permit, before parties are made, an amendment, cor- 
recting a misnomer in the name of a deceased partner. 
Pearce et cil., 08. Bruce & C0....cveeccsesseccsccessenecnce 


MISREPRESENTATION. 


See Equity, 4. 
See Promissory Notes, 6 and 7. 


MISTAKE. 


See Equity, 3, 7. 

“ Arbitration, 1. 

“ Evidence, 1. 

“ Ademption of Legacies, 3. 

“ Decisions of the Supreme Court, 1. 


VoL. XxxvulI—49. 
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MORTGAGE. 


An agent for the sale of goods cannot, as against the 
owner, pledge or mortgage them to a third party, to 
secure advances made on his own account. T'he First 


National Bank of Macon vs. Nelson & Co.........0000 
MOTIONS. A., 44, 45, 46, and R. S. C., 23. 
MUNICIPAL CORPORATIONS. 


1. A municipal corporation, the owner of a market, the 
stalls of which it rents, is bound to keep the pavement 
in front of the stalls in a safe condition, and if a citi- 
zen of the corporation is injured through neglect of 
this duty, by the officers of the corporation, the corpo- 
ration is liable to the extent of the injury received. 


2. Any person who shall erect or continue, after notice 
to abate, any nuisance, which tends to annoy the com- 
munity or injure the health of the citizens in general, 
or to corrupt the public morals, is liable to indictment 
under the Penal Code of this State. The legal offence 
of continuing a nuisance is not complete before notice 
to abate. And until the notice is given, and the legal 
offence is complete, the city authorities have power, as 
a police regulation, to punish for the continuance of 
such nuisance, as would subject the offender to indict- 
ment after notice to abate. But when the offence 
against the Penal Code is complete, they have only the 
power to bind over the offender to the proper court, to 
answer for the offence. Vason vs. The City of Au- 


NAME—HOW SIGNED. R., 10. 
NECESSARIES. See Minors. 


NE EXEAT REGNO. 
See Equity Pleadings and Practice, 2. 


NEGLIGENCE. See Laches. 
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NEGROES. 


As jurors. See Criminal Law, 2. 
Suits by. See Emancipation. 


NEW TRIAL. 


1. When the charge of the Court assumes certain things 
as facts, and is in such shape as to intimate to the 
jury what the Judge believes the evidence to be, and 
that they made defendant guilty, a new trial will be 
granted.  Whilley ve. The State......0scessseovesosseenee 


2, In cases which arise under the Scaling Ordinance of 
1865, the general rule of this Court. is not to disturb 
the verdicts of juries, unless the same are contrary to 
law, or manifestly against the weight of the evidence, 
or contrary to the principles of equity, as regulated 
by law. Lazenby, Adim’x, vs. Wilson.....ccecreecceesens 


3, This Court will not, as a general rule, control the 
discretion of the Court below in granting a new trial, 
unless it is manifest there has been an abuse of that 
discretion, either in violation of law, or the principles 
of equity, as regulated by law. Simms vs, Southern 
Bat Cac ces neve s Mites en si cand encnas pynpeterenitasabheeelh 


4, Bills for a new trial, and to restrain a judgment at 
law, are not favored by Courts of Equity. In order 
to obtain the assistance of the Court in such cases, 
the complainant must shew full diligence, unmixed 
with negligence, on his part. Robuck & Orr vs. Har- 
Bina cf Ab .scersossaccrsecscvcecenesedecredgeees sinacdenese neal ‘ 


The conduct of certain jurors who, while they were 
charged with the case, conversed with a person not 
on the jury, in presence of a number of others, about 
the case, and used expressions favorable to the right 
of the plaintiff to recover, assigning as a reason that 
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124 


129 


174 


defendant, sworn as a witness, had contradicted him- — 


self, when in fact he had not, is highly reprehensible, 
and a new trial should have been granted by the 
Court below on that account. Jurors should speak 
to no one, nor permit any one to speak to them about 
the case, while charged with its consideration, Bla- 
lock et al. vs. Phillips.........s.s006 ranierssviresesamanpeele ‘ 


6. There being, in this case, no evidence of the actual 
payment, by these heirs, of the widow’s year’s sup- 
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port, we reverse the judgment of the Court below in 
refusing to grant a new trial. Barron vs. Burney 





OD iiisttsiccaterrtncencadiaeksumaeetan pcnnteckeniae 264 


~] 


. The Court erred in not granting a new trial, upon 
the ground, that the verdict of the jury was strongly 
and decidedly against the weight of evidence, as to 
the mismanagement of the estate by the executors. 


Weleon: et al. v0. Whitfield bho... siccsseecesccvdsecssees 


8. The evidence in this case having been fairly sub- 
mitted to the jury, in accordance with the Ordinance, 
and there being sufficient evidence to support the 
verdict, and the presiding Judge being satisfied with 
it, this Court will not set it aside. High vs. 
FORD asses ercciniieeisarantipenices erences are 


9. The bill of exceptions in this case was a general one, 
that the jury found contrary to law and evidence: 
Held, that there was not sufficient legal evidence to 
sustain the verdict. Martin et al., vs. The State ...... 


10. When a party did not enter an appeal within the 
time prescribed by law, and has otherwise been guilty 


of negligence, a new trial will not be granted on’ 


account of newly discovered evidence; more espe- 
cially when the evidence is cumulative, and one of the 
witnesses, of whom the discovery is alleged to have 
been made, gave evidence on the trial, and the other 
was a clerk of the party moving for the new trial, at 
the time of the transaction, and the motion is not 
made more than twelve months after the rendition of 
judgment. Miller vs. Mitchell, Reed & Co.......06.000 


11. Under the 6th section of the 11th article of the 
Constitution, motions for new trials, bills of review, 
or other proceeding, to vacate judgments, orders or 
decrees, made since the 19th of January, 1861, must 
be for fraud, illegality, or error of law. That section 
does not relieve one who was cast in his suit, or lost 
his rights by his own negligence. J bid. 


12. In suits upon Confederate contracts, where there has 
been. no rule of law violated, nor manifest injustice 
done, this Court will not control the discretion of the 
Court below in refusing to granta new trial. Greene 
Wi: ID ovsicsna see usctneernenteeweieens Géxindedvceneeniil 


13. It was not error in the Court to refuse, on the facts 
of this case, the new trial asked for, nor was the charge 
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of the Court, under the facts as they appear on the 
record, and the certificate of the Judge, sufficient 
round for a new trial. Dunnagan et al., vs. Dun- 

MAGA, Cb AL,...0.0 seer eens ass nsaclapoapnenpeleadeveiuiieavende 554 


14. The evidence in this case was sufficient to maintain 
the verdict of the jury. Jordan vs. The State.. ...... 585 


15. When a case was tried, and a verdict rendered in 
favor of the plaintiff, and a motion was made for a 
new trial, and the Judge who heard the case went out 
of office before the motion was disposed of, and no 
brief of the evidence was agreed upon by the parties, 
or approved and certified by the Judge to be correct : 
Held, that the Judge who succeeded to the bench com- 
mitted no error in refusing to grant a new trial. 


Reid & Brother vs. Spencer....... prsddssenan. seanshalaceuve 594 


16. When the Court charged the jury that the case 
turned mainly upon notice, and the counsel did not 
ask the Court to charge upon the legal effect of rumors 
as notice: Held, that it is no sufficient reason for 
granting a new trial that the Court did not explain 
what amounted to notice, as applied to the facts in 
evidence, when no such request was made by the coun-’ 
sel, who now complain of the charge. Strect vs, 


Tagnchs:...s00 qperssescdigasdecetesecctenteenssincesoescoenteneas 631 
See #., 49. 


NOTICE. 


The fact that the consideration of a note is set forth on 
its face, does not carry with it notice of the failure of 
consideration, if it has failed, to a person taking it 
bona fide, nor is he ipso facto put upon inquiry, and 
bound to inquire whether the consideration has failed. 
Bank of Commerce vs. Barrett, Carter & C0.........00 126 


See Evidence, 15. 
NOTICE OF LIEN. See Lien, 3. 

NOTICE TO PRODUCE PAPERS. R,, 47, 48. 

NOTICE TO PURCHASER. See Equity, 6. 


NOVATION. 


1. The evidence that B was only a surety, and that C 
knew that A was to pay the debt, was sufficient to 
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sustain the finding of the jury, and the extension of 
time of payment given by C to A, without the con- 
sent of B, the surety, released him. beticnss vs. Hod- 





iE «cs vcnsduenchebednakseebaeuss asaeeinesenanee 108 


2. L., who owed S. $1,000 00, for which S. held L.’s 
note and mortgage on a printing press, sold the press 
to C. for $5,000 00, and C. agreed to pay the $1,000 00 
to S., and ‘satisfy ‘the note and mortgage, but S. re- 
fused to release L. and take C. for the debt. There 
was evidence before the jury, however, that S. agreed 
to take C. as collateral, and afterw ards agreed to give 
C. time on the $1,000 00, which he was to pay for L., 

if he would pay him two and a half per cent. per 
month for the indulgence, which he did for three or 
four months: Held, ‘that it was error in the Court, in 
his charge to the jury, to restrict them to the single 
inquiry whether C. was substituted as the debtor in 
place of L. Lochrane vs. Solomon.........sseseeeeeereees 


3. If C. agreed to pay the debt of L. to S. in a short 
time, and S. having accepted the liability’ of C. as col- 
lateral, afterwards, for a valuable consideration, ex- 
tended the time of payment for three or four months, 
as he had a right to do at his own risk, L. could not 
sue C. during that time, and 8S. was liable to L. for 
any damage sustained by L. on account of such indul- 
gence given by S. toC. Ibid. 


NUISANCE. 


. Since the organization of the County-Court, that 
Court, and not the Inferior Court, according to the 
provisions of Irwin’s New Code, had jurisdiction to 
hear and determine the question of the abatement of 
a nuisance, caused by a mill-dam, on the 27th Decem- 
ber, 1867. Barrett, administrator, vs. Jackson et al. 


2. Any person who shall erect or continue, after notice 
to abate, any nuisance, which tends to annoy the com- 
munity or injure the health of the citizens in general, 
or to corrupt the public morals, is liable to indictment 
under the Penal Code of this State. The legal offence 
of continuing a nuisance is not complete before notice 
to abate. And until the notice is given, and the legal 
offence is complete, the city authorities have power 
as a police regulation, to punish for the continuance 
of such nuisance, as would subject the offender to in- 
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dictment after notice to abate. But when the offence 
against the Penal Code is complete, they have only 
the power to bind over the offender to the proper 
court, to answer for the offence. Vason vs. The City 


Of AUGUSEA...c.crsercscccccsecsesercrssccecerseenececescsceceees 542 


3, A landlord who has leased premises to a tenant is not 
liable for a nuisance maintained upon the premises, by 
the tenant, during the lease. If the nuisance existed 
upon the premises when the lease was made, the land- 
lord is liable. But if the tenant continues the nuis- 
ance after he obtains exclusive possession and control, 
he alone is liable for its continuance. As the land- 
lord, under our statute, is liable for necessary repairs 
on the premises, if the nuisance grows out of his 
neglect to make the repairs, the tenant may make 
them, and set off their reasonable value against the 
rent due the landlord. Ibid. 


NUNC PRO TUNC. 


When a suggestion is, in fact, made of the death of a 
party, and entered on the Judge’s docket, it is not 
error, even after judgment, to allow the entry to be 
made on the minutes, nune pro tune. Pearce et al., 


vs. Bruce & Co....cc0ee ONO Pe AS Wacvdeubwateas 444 


ORDER OF ARGUMENT. 


When, in an issue on the return of commissioners to lay 
off dower, the applicant opened the case by proof 
to sustain the return, and the contestant replied with 
proof attacking it, it is too late for the contestant to 
claim that he has a right to open and conclude the 
argument before the jury. MckKibbon vs, Folds....... 235 


See R. 13, and R. S. C. 6. 
ORDER OF BUSINESS. R. 27, and R. S. C. 21. 
ORDER OF EXAMINING WITNESSES. 
See R. 60. 


OFFICE PAPERS. R. 18 and 19, R. 8. C. 24 and 25, 
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OPINIONS. 


Of Supreme Court. See Decisions of Supreme Court. 
See Evidence, 6, 12, 13. 


ORDINANCE OF 1865. 


See Scaling Ordinance. 
See New Trials, 2, 8. 


PARENT AND CHILD. See Minors. 
PARI DELICTO. See Damages. 
PAROL TESTIMONY. See Evidence, 14, 17. 
PARTIES. 


In equity all parties at interest must be made parties to 
a bill, if they be within the jurisdiction, and when a 
bill is filed against. two partners, who are both served, 
and answer, (the bill praying an account for partuer- 
ship acts,) and one of the partners dies: Held, that 
his personal representatives must be made parties to 
the bill, unless it affirmatively appears that he died 
non-resident, and that the estate has no interests in 
this State. Pearce et al., vs. Bruce & Co......scccesees 


PartTiEs—How made, #., 14, and R&S. C., 26. 
PARTNERSHIP. 


In this case the owners of a farm placed a farmer upon 
it, under contract to set-off the use of the farm against 
his skill and labor for five years, and the owners and 
tenant were to stock it on joint account, and divide 
the profits once a year, the owners to have the right 
to terminate the partnership on six months notice, if 
the farm failed to pay ten per cent. profit on the capi- 
tal invested: Held, that the bill and answer shows 
that the farm has not paid ten per cent. to the owners 
on the capital advanced by them, and that the owners 
had a right, under the contract, to terminate the part- 
nership by giving the six months notice, and that 
the Court did not err in granting an injunction, 
and appointing a Receiver to wind up the affairs of 
the partnership. Nunn vs. McNaught, Ormond & Co.. 


See Lien, 4. 
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PAWN. See Pledge. 
PAYMENT. 


If a creditor receive, in payment of his debt, a depre- 
ciated currency at its nominal value, without fraud or 
mistake, he will be bound by such payment. Ca- 
ruthers and wife vs. Corbin, executor, et al ....cssceeeees 75 


PAYMENT OF FI. FAS. See 2, 9. 
PLEADING. 


. An affidavit filed to prevent an award from becoming 

the judgment of the Court, under the Code, it is not 
sufficient to state, in general terms, that the award is 

the result of accident, mistake or fraud, or is general- 

ly illegal ; the affidavit must state such facts of fraud, 
accident or mistake, or designate such illegality as 
that the Court may see that a mistake, etc., did, if 

the statement be true, occur, and that it was material 

to the issue. Schafer & Co. vs. Baker & Carswell.... 135 


2. Where a contract was made between two attorneys, 
representing their clients, that, if the defendant would 
not certiorari the decision made by the County-Court 
establishing copies of certain lost notes, the defendant 
should have the right to file the plea of non est factum, 
when suit should be instituted on the established copy 
notes, and the defendant performed his part of the 
contract in good faith: Held, that, inasmuch as the 
plaintiff had the benefit of the contract on his part, 
it would be a fraud on the defendant not to require 
the plaintiff to perform his part of the contract, al- 
though the same was nut in writing. Henderson vs. 
Bins casicsdes eriitdianicnthn leita ree 232 


See Equity Pleading and Practice. 
“ R. 12, 21, 22, 24, 28, and #. R. 2 and 4. 


_ 


PLEDGE. 


To constitute a pledge or pawn, under the Code, there 
must be a deposit of the thing pawned, and this can 
not be dispensed with by a written agreement, that 
the party making the pledge will be the bailee of the 
pawnee. The First National Bank of Macon vs. 
Naha & Otis isc tieie ren 000 heed siteendienncinpteoaee 
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POSSESSORY WARANTS. 


When the possession of a watch had been awarded toa 


bo 


6. 


party by the judgment of a Judge, or Justice, under 
possessory warrant, as provided by the 3959th section 
of the Code, and an action of trover is brought to 
recover the possession of the watch from such par- 
ty having possession thereof, under such judgment: 
Held, that the plaintiff must prove a general property, 
or title in himself to the watch, to entitle him to re- 
cover the possession of it from the defendant. Wal- 
Bie Eh, 00, GIs stcloctidexatnchnhsnsasapesaseqniasavscom 


PRACTICE. 


. A Justice of the Inferior Court, on the 26th day of 


October, 1867, had authority, under: the law, to ad- 
minister an oath for the removal of intruders upon 


land. Collins vs. Rutherford et dl .....s.cccseceseeees ies 


. The counter-affidavit of the party in possession must 


state that he does, in good faith, claim a legal right 
to the possession of the land. Ibid. 


. When the affidavit of the party in possession is dis- 


missed for not being in compliance with the law, he 
will not be permitted to file a second affidavit at the 
Court, the Code requiring that he shall at once tender 
to the sheriff the proper affidavit. Ibid. 


. When a suggestion is, in fact, made of the death of a 


party, and entered on the Judge’s docket, it is not 
error, even after judgment, to allow the entry to be 
made on the minutes, nunc pro tune. Pearce et al., 


vs. Bruce & Co..... ERTS ee See ee 


. It is too late after arraignment, and.the case is before 


the jury, to object to an indictment on the ground 
that it fuils to allege the residence of the defendant. 
Long vs. The State......... echwtarsadbrn edionaecn ease 


Where the affidavit and counter-affidavit are filed in 
a proceeding to foreclose a mill-wright’s lien on a 
mill, and the issue which is formed by the affidavit, 
is returned to the Court, and is pending on the 
appeal, and at the hearing the defendant is not pre- 
sent, and his counsel abandon his case, because their 
fees are not paid; the Court should require the 
plaintiff to make out his case, as in other cases in 
default, by prima facie proof of the justice of his 





29 


444 


491 














INDEX. 775 


claim, before he is permitted to take judgment; and 
it is error to order that the defendant’s affidavit be 
dismissed, anid that the execution, which issued upon 


plaintiff’s affidavit proceed. McConnell vs. Bryant... 639 
See Equity Pleading and Practice. 


PRACTICE IN SUPREME COURT. 


A motion was made, which the Court agreed to consider 
in connection with the record, to dismiss this case, on 
the ground that the new Constitution of the State, 
adopted since the trial in the Court below, denies to 
the Courts of this State jurisdiction to enforce any 
contract, the consideration of which was a slave, it 
appearing from the record that the note in suit was 
given for slaves: Held, that the judgment which this 
Court pronounces upon the points made by the bill of 
exceptions, renders it unnecessary to decide the ques- 
tion raised by the motion. Perry vs. Hodnett......... 103 


See Bill of Exceptions. 
PRESCRIPTION. See Limitation of Actions. 


PRINCIPAL AND AGENT. 


1. An Agent for the sale of goods cannot, as against the 
owner, pledge or mortgage them to a third party, to 
secure advances made on his own account. The 1st 


Nat. Bank of Macon vs. Nelson and Co......secseeereee - 391 


2. Service acknowledged by a general agent, without 
special authority, will be sufficient to protect the pur- 
chaser at sheriff’s sale, in an action of ejectment, when 
the plaintiff in ejectment, who purchased from the 
mortgagor, after the date of the mortgage was in 
Court, when the rule absolute was taken, and made 
no objection. Hightower vs. Williams et. al......+-..0+ 597 


PROCHIEN AMI. See R. 50, and FE. R. 6. 
PROMMISSORY NOTE. 


1. A bona fide purchaser, for value of a negotiable prom- 
issory note before due, has a right to collect the 
amount thereof, notwithstanding the maker had been 
served with a summons of garnishment, requiring 
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him to answer what he was indebted to the payee, who 
was the owner of it at the time of the service of 
the summons, In such a case the rights of the pur- 
chaser are paramount to those of the garnishing cred- 
Sor, Beinn al, 08. Wath ncrscesccecesicccecesoesscene >» 2 


2. The doctrine of lis pendens does not apply to nego- 
tiable securities not. due. Ibid. 


3. The fact that the consideration of a note is set forth 
on its face does not carry with it notice of the failure 
of consideration, if it has failed, toa person taking it 
bona fide, nor is he ipso facto put upon inquiry, and 
bound to inquire whether the consideration has failed. 
Bank of Commerce vs. Barrett, Carter & Co........000 126 


4, An indorsement of a promissory note past due, for a 
valuable consideration, is a new contract, and the 
Statute of Limitations begins to run in favor of the 
indorser only from the date of the indorsement. 
Brown, C. J. Brian, E2’r, et al., vs. Banks........0. 300 


5. Confederate currency paid and credited on a note for 
its nominal value, extinguished the note to the amount 
of that nominal value. Green et al., vs. Jones et al... 347 


6. An obligation was given by J. Perey Green to Low- 
ry, in February, 1865, for $2,500 00 in Confederate 
Treasury notes, for the board of his three sisters, 
while he was absent in the army, when one dollar 
in gold was worth forty-six dollars in Confederate 
notes. On the 18th of November, 1865, before the 
Ordinance of the Convention for scaling Confederate 
contracts could have been well understood by the 
defendants, said Green, who was inexperienced, and 
his sister Julia, just of age, who boarded with Lowry 
and was under his protection tillabout the time 
it was given, executed a note, payable one day after 
date, for $450 00, which was to be in lieu of the 
obligation of Green for the $2,500 00 Confederate 
note, which the makers charge was given in that 
shape, on the fraudulent representations and false 
promises of Lowry, that they should have two or 
three years within which to pay it, and that he having 
taken advantage of their inexperience and of their 
ignorance of their legal rights, in obtaining the note 
brought suit on it in a short time: Held, that the 
Court erred in refusing to allow evidence tending to 
prove these facts, to go to the jury, and in ordering a 
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verdict for the plaintiff for the amount called for by 
the face of the note. Green et al., vs. Lowry......1.00 548 


7. The note having been executed at a time when the 
parties did not know it was necessary to place a 
revenue stamp upon it, and on the fact being ascer- 
tained, said Green having voluntarily placed the neces- 
sary stamp on the note, and again delivered it to the 
payee, whereby the government received the revenue 
to which it was entitled, Green will not be allowed to 
controvert the fact that the note was legally stamped. 
Ibid. 


PUBLIC ENEMY. See Common-Carriers, 1. 
PURCHASER WITH NOTICE. See Equity, 6. 
RAILROAD COMPANIES. 


1, When two or more parties are engaged in the same 
illegal transaction, in violation of the supreme law of 
the land, and one of them is injured by the careless- 
ness, or negligence of the other, the Court will not 
lend its assistance in favor of either party to recover 
damages, The maxim of the law in all such cases is, 
“In pari delicto potior est conditio defendentis et possi- 
dentis.” Wallace, Sup’t. vs. Cannon......seceeceee cones - 199 


2. By the provisions of the 3329th section of the Code, 
railroad companies are liable to be sued for injuries 
done to persons, or property, by the running of 
“hand-cars” upon their roads, as well as by the run- 
ning of cars propelled by steam-power, and may be 
sued therefor, in any county in which the cause of 
action originated. Thomas vs. The Georgia R. R. 
Gnd DMG Cinsscsseccecsuccseovescceneipaueecgesiniat 222 


3. If a passenger on a railroad be injured by a collision 
of the trains, and the evidence shows that, though the 
company (or its agents), was guilty of negligence, yet 
the party injured could, by the exercise of ordinary 
diligence, have avoided the consequences to himself 
of that negligence, he is not entitled to recover any 
damages from the Company. J. & W. &. BR. Co. vs. 
MeN 65 Sic. sinks cakccdivieavolessentia deme 409 
4, If, in such a case, it appears that both the defendant 


and the plaintiff were guilty of negligence, and it 
does not further appear, from the evidence, that the 
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deceased could, at the time of the injury, have avoided 
the consequence to himself of the negligence of the 
railroad company, or its agents, he is entitled to re- 
cover; but it is the duty of the jury to lessen the 
amount of their verdict in proportion to the negli- 
gence and want of ordinary care of the passenger. 
Ibid. 


_6. Where a suit is brought by a widow, for the homi- 


cide of her husband, under the 2920th section of 
Irwin’s Code, and there is no fault proven on the part 
of the deceased, the rule to be adopted for estimating 
the damages is: The pecuniary damages to the wife 
from the homicide, to be ascertained by inquiring what 
would be a reasonable support, according to the cir- 
cumstances in life of the husband as they existed at 
his death, and as they may be reasonably expected to 
exist in view of his character, habits, occupation and 
prospects in life, and when the annual money value 
of that support has been found, to give, as damages, 
its present worth, according to the expectation of the 
life of the deceased, as ascertained by the mortuary 
tables of well established reputation. J bid. 


6. The opinion of one, who, for many years, has been a 


railroad superintendent, in a matter within the scope 
of his employment, stands upon the footing of the 
opinion of an expert; but he cannot give his opinions 
of the object of a railroad company, with which he 
had no connection, in putting up a particular notice 
on the door of its cars. Though opinions are not 
generally evidence, yet, when the truth sought to be 
ascertained is matter of opinion, a witness, not an 
expert, may give his opinion, if he states the facts 
upon which it is based. Ibid. 


. Railroad companies may make reasonable rules for 


the conduct of their passengers, and a rule that pas- 
sengers must not stand upon the platform of the cars, 
is such a reasonable regulation. J bid. 


. If such a notice be proven to have been posted in 


large metal letters, upon the doors of the passenger 
cars of a railroad company, a passenger will be pre- 
sumed to know the rules, and if that knowledge 
be denied, the burden of establishing such want of 
knowledge is upon the party denying it. Ibid. 


9. In this case, this Court feels constrained to reverse 
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the judgment of the Court below, overruling the mo- 
tion for a new trial, made by the plaintiff in error, on 
the ground that the Court erred in its charge to the 
jury, as to the rule for estimating damages in such 
cases, and.on the further ground, that the verdict of 
the jury was decidedly against the weight of evidence, 
if not as to the absence of ordinary diligence on the 
part of the deceased, to escape the consequence to him- 
self from the plaintiff’s negligence, certainly as to the 

“amount of the damages, in view of the rule that where 
both parties are at fault, the damages are to be dimin- 
ished in proportion to the negligence and want of 
ordinary care of the party injared. Ibid. 


RECEIVER—A PPOINTMENT OF. 


See Equity Pleading and Practice, 1. 
“ Partnership, 1. 


RECOGNIZANCE. See &., 51.: 


RECOMMENDATION OF JURY. 
See Criminal Law, 13. ~ 
RECOUPMENT. 


1. In a proceeding to foreclose a mortgage on a note for 
money lent, the defendant can not set. up a claim 
against the plaintiff for damages growing out of a 
partnership which existed between them in the saw- 
mill business, either by set-off or recoupment, though 
part of the money which defendant borrowed of plain- 
tiff was used in the purchase of mules, wagons and 
provisions, which defendant was to furnish in carry- 
ing out his part of the contract of partnership. Zay- 
lor ge, TROP GIR, v0.00 snenasninessasson <sepnesaindedMpaeegeen 


2, Recoupment is a right of the defendant to havea 
deduction from the amount of plaintiff’s damages, for 
the reason that the plaintiff has not complied with 
the cross-obligations, or independent covenants, arising 
under the same contract; and as the note given for 
borrowed money in this case was a contract distinct 
from the partnership, the doctrine of recoupment does 
not apply. Ibid. . 
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REFORMATION OF DEEDS. 


1. In a proceeding to reform a deed, on the grounds of 
fraud and mistake, the declarations of the grantor, 
made subsequent to the execution of the deed, and in 
the absence of the grantee, are not admissible to prove 
a mistake in the deed, which may be corrected in 
Equity. Adair, Adm’r., vs Adair, Ex’r., et al......... 


2. Before an instrument can be reformed, it must be 
shown, by clear and satisfactory evidence, that either 
by accident, fraud, or mistake, the written instrument 
does not contain and express what the parties intended 
it should contain and express at the time of its execu- 
tion. (R.) Ibid. 


RELIEF LAWS. See Constitutional Laws. 
REMITTITUR. See R. 8. C. 27, 
REPORTER 8.C. &. 8. C. 12, 13, 14. 
RES GEST. 


A card published by the passengers immediately after a 
railroad collision, is not evidence, as part of the res 
geste. M. & W. R. BR. Co. vs. Johnson,........0.00000 


RETRO-ACTIVE LAWS. 


1. The Act of the Legislature of 1861, and the Ordin- 
ance of the Convention of 1865, suspending the run- 
ning of the Statute of Limitations in this State. are 
recognized, and made valid by the express provisions 
of the Constitution of 1868. Brian, Ex’r, et al., vs. 


2. The Statute of Limitations was legally suspended for 
one year by the Act of December, 1860. Brown, 
C.J. Lbid. 


3. The Ordinance of the Convention, passed 1st Novem- 
ber, 1865, declaring the Statute of Limitations, in all 
cases, civil and criminal, to be and to have been sus- 
pended from the 19th of January, 1861, and that it 
shall so continue until civil government is fully 
restored, or until the Legislature shall otherwise 
direct, has been legalized by the new Constitution, 
and the Ordinance of the Convention of 1868, so far 
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as it does not divest vested rights. This made it 
valid, so far as it was prospective, but whether it 
could restore to plaintiff a right of action lost by the 
running of the statute for the full period prescribed by 
law before it passed, guere. Brown, C.J. Ibid. 


4, Real estate in the town of Monticello, was sold at 
sheriff’s sale, as the property of an insolvent debtor: 
Held, that the wife of the defendant in fi. fa., is en- 
titled, under the 2013 and 2017 sections of the Code, 
to have $500 00 of the proceeds of the sale, set apart 
and invested in a home for herself and family, against 
a pre-existing creditor. Maxey, Jordan & Co., vs. 
EE Ciceiessiess scensincainssinainomainigiicamataammagie 531 


5. When land was sold under a judgment obtained in 
1861, the wife could claim no more of the proceeds as 
exempt from payment of her husband’s debts than 
was then exempt by law. WARNER, J., dissenting. 
Ibid. 


6. The penalty for the crime of burglary was changed 
by the Legislature between the commission of the 
crime by the defendant in this case and the time of 
his trial: Held, under section 4570 of the Revised 
Code, that the defendant was properly prosecuted and 
punished under the laws of force at the time the crime 
was committed. Jordan vs. The State.........cceeeeee 585 





REVENUE OF THE STATE. 


See Western and Atlantic Railroad. 


REVENUE STAMPS. 


The note having been executed at a time when the par- 
ties did not know it was necessary to place a revenue 
stamp upon it, and on the fact being ascertained, said 
Green having voluntarily placed the necessary stamp 
on the note, and again delivered it to the payee, 
whereby the government received the revenue to which 
it was entitled, Green will not be allowed to contro- 
vert the fact that the note was legally stamped. Green 





SALES CONDITIONAL. See Contracts, 1. 


Vou. xxxvuI—50. 




















782 INDEX. 
SALES BY EXECUTORS. 


Where the testator directed that all his property be kept 
together during the widowhood of his wife, to be 
used for the support and maintenance of his wife and 
the education of their minor children, and that his 
executors give off to each of his minor sons, as they 
might come of age, and to his daughters, as they might 
come of age or marry, about $3,100 00 or $3,200 00 
in money or property, as may be most convenient to 
the estate, and most suitable to the party receiving 
property ; and in order to enable his executors the 
more conveniently to carry out the foregoing objects, 
he thereby gave them power to sell any of the prop- 
erty and to buy or to exchange for other property, 
taking care to give a full statement and history of all 
such sales, purchases and exchanges, to the Court of 
Ordinary: Held, that it was the intention of the 
testator to give the executor power to sell at private 
sale, and that such sale by him, if fairly and honestly 
made, conveyed a good title to the purchaser. Jat- 
tox ve. Eberhart, administrator .......0+secccesecccccesseee 


SALES BY SHERIFFS. 


1. When an attachment is levied on real estate, and, 
before judgment on the attachment, an execution on 
a common law judgment, in favor of other parties, 
against the defendant is levied on said real estate, the 
sheriff may sell under the last levy and the purchaser 
gets a good title. Kilgo vs. Castleberry........ccsererees 


2. When an execution against two joint obligors is levied 
upon the property of one of them, the other defend- 
ant has a right to buy the property at the sale, and he 
gets the full title of his co-defendant to the property. 
Ibid. 


3. A purchaser at sheriff’s sale, under a mortgage fi. fa., 
will be protected when the rule absolute shows upon 
its face, that the rule nisi was served upon the mort- 
gagor according to law. Hightower vs. Williams...... 


4, Service, in such case, acknowledged by a general 
agent, without special authority, will be sufficient to 
protect the purchaser at sheriff’s sale, in an action of 
ejectment, when the plaintiff in ejectment, who pur- 
chased from the mortgagor after the date of the mort- 
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gage, was in Court when the rule absolute was taken, 
and made no objection. Ibid. 


SAYINGS OF PARTY. See Evidence, 10. 


SCALING ORDINANCE OF 1865. 


Under the Scaling Ordinance of 1865, the parties to 
contracts made between Ist June, 1861, and 1st June, 
1865, have the right to give in evidence to the jury 
the consideration of the contract, and the value there- 
of, at any time and the intention of the parties as to 
the particular currency in which payment was to be 
made, and the value of such currency at any time, and 
the verdict and judgment rendered shall be on princi- 
ples of equity. High vs. McHugh.........cecccseceeeens 


2, The evidence in this case having been fairly submit- 
ted to the jury, in accordance with the Ordinance, and 
and there being sufficient evidence to support the ver- 
dict, and the presiding Judge being satisfied with it, 
the Court will not set it aside. bid. 


— 
: 


SET-OFF. 


In a proceeding to foreclose a mortgage on a note for 
money lent, the defendant can not set up a claim 
against the plaintiff for damages growing out of a 
partnership which existed between them in the saw- 
mill business, either by set-off or recoupment, though 
part of the money which defendant borrowed of plain- 
tiff was used in the purchase of mules, wagons and 
provisions, which defendant was to furnish in carry- 
ing out his part of the contract of partnership. Tay- 
BF 06: TIA Micsscscensiseavisnrscisnsxescemeemeniensins 


See Recoupment. 
* &., 12. 


SHERIFF. 


While the statute, known as the Stay-law, was considered 
of force, the plaintiffs in fi. fa. notified the sheriff 
that the judgment was recovered against the defend- 
ant as a bailee, which was one of the excepted cases 
in the statute, to which it did not apply, and directed 
him to proceed to make the money by levy. He re- 
fused to do so, and, in response to a rule, claimed that 
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he was not bound to levy under the notice, because 
the fi. fa. did not show on its face that the case was 
within the exception. This was not a legal excuse. 
He should have made the levy under the notice, and 
left the defendant to his affidavit of illegality, or other 
proper remedy, if the facts were not as stated in the 
notice, and having failed to proceed with the fi. fa., 
he is liable. Pinney & Johnson vs, Levy.........0.c0 00s 141 


A deputy sheriff is liable to rule for failing or refusing 

to pay over money collected by him. But he is sub- Jo 
ject to the control of the sheriff, and if he collects 
money on a fi. fa., and pays it over to the sheriff, 
whose deputy he is, he is not liable to rule at the in- 
stance of the plaintiff in fi. fa., after such payment. 
In such case the plaintiff must pursue his remedies 
against the sheriff. Varner vs. Wootten.......0++0++++se 


or 
or 


After a Court of Equity has taken the control of the | 
case, the Court of Common Law will not entertain a 7 
rule against the sheriff to compel him to place A, or | 
his vendee, C, in possession of the premises in dispute 
on account of a defect in the original counter-affidavit 
filed by it. Woyley vs. Whiteley, et l......0secccecceeeen 605 


See R., 52, 54, inclusive. 
) “ Sales of Sheriffs. 








SLAVERY. See Emancipation. 
STAMPS. See Revenue Stamps. 


\ STATUTE OF LIMITATIONS. Se 
i See Limitation of Actions. 

i ; Fo 

SUPERSEDEAS. z 

0 

When the Chancellor, on the bill being presented to him, Fo 

ordered that the defendants show cause on a day men- Fo 

tioned, why an injunction should not be granted, and Fo 

that in the meantime the defendants be enjoined, till Fo 

| the further order of the Court, and on the hearing, Fo 

| the Judge refused the injunctions: Held, that the Fo 

temporary injunction expired of its own limitation Fo 

when the injunction was refused at the hearing, and Fo 

that no vitality could be given to it pending the pro- Fo 

ceeding in this Court, by bond given by complainant, Al 








INDEX. 785 


which is claimed to operate as a supersedeas of the 


judgment refusing the injunction. Powell vs. Parker 
6 Bias tecssstciainmmvimmnnimniiaamaae 644 


SUPPORT OF INFANTS. See Minors. 
SURVEYS. See 2., 55, 59 inclusive. 
TENANTS-IN-COMMON. 


John Waters died testate, leaving three daughters. By 
the eleventh item of his will he directed that the resi- 
due of his estate, after the payment of debts, and for 
certain improvements, be invested in bank stock, and 
that his executors hold it in trust for the equal use and 
benefit of his daughters aforesaid, during their respect- 
ive lives, and after their death, then in trust for the 
use of the children of said daughters, and if either of 
his said daughters died without issue, her share to go 
to her sisters, and if either died leaving issue, her 
share to go to her issue. One of the daughters died 
without issue. Another died leaving one child, the 
wife of plaintiff in error; the third is still in life: 
Held, that the three daughters were tenants-in-common 
under this item of the will, and that the two survivors 
took the share of the sister who died without issue, 
equally, in fee simple, and upon the death of the 
second sister, her daughter took her share in like man- 
ner, and became a tenant-in-common with the survi- 
ving daughter of the testator. Dunn et al., vs. Bryan. 154 


See Landlord and Tenant. 


TIME. 


For Exceptions and Objections: R., 1, 15, 28, 37, 44, 59. 
For Requests to Charge: R., 5. 

For Filing Bill of Particulars: #., 12. 

For Joining Issue in Claim Cases: R., 15. 

For Announcing Ready: 2., 22. 

For Return of Commissions: 2., 34. 

For Return of Justices of the Peace: £., 40. 

For Striking Juries: Z., 41. 

For Objection to Surveys: Z2., 59. 

For Filing Injunction Bill: Z. £&., 1. 

For Docketing Cases in Supreme Court, 19. 

For Making Parties “ “ 26. 
Allowed Counsel in Supreme Court: #. S. C, 5. 
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TORTS. 


See Emancipation, 5. 


« Waiver, 3. 
TRESPASS. See Injunction, 4. 
TROVER. 


When the possession of a watch had been awarded to a 


party by the judgment of a Judge, or Justice, under a 
possessory warrant, as provided by the 3959th section 
of the Code, and an action of trover is brought to 
recover the possession of the watch from such party 
having possession thereof, under such judgment: 
Held, that the plaintiff must prove a general property, 
or title in himself to the watch, to entitle him to re- 
cover the possession of it from the defendant. Wal- 
iE AO iain ceeeeniennerniancinaernnesin 


TRUSTEES. 


1. A trustee in possession of trust property is only bound, 


under our Code, for ordinary dilligence in its pre- 
servation and protection. Campbell vs. Miller et al... 


2. And a trustee in possession of promissory notes as 


trust property, may receive payment of said notes in 
such currency as a prudent man, under the like cir- 
cumstances, would receive in payment of debts due 
him individually. bid. 


3. A trustee who, during the war, in good faith, re- 


ceived Confederate treasury notes, in payment of pro- 
missory notes held by him in trust, acted under color 
of law, and is protected by the Act of 1866 and the 
Ordinances of the Conventions of 1865 and 1868. 
Ibid. 


4. If the trustee received Confederate currency before 


the adoption of the Code, and after its adoption in- 
vested it in securities not authorized by law, and 
without an order of Court, he did so at his own risk, 
and is liable for the value of such currency at the 
time when it is said to have been re-invested. Ibid. 


5. If the trustee changes the investment, with the con- 


sent of the cestui que trust, who is of legal age, he is 
not liable for any loss growing out of such new in- 
vestment. did. 
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6. It was competent to show that the investment, or 
changes of investment, were prudent. bid. 


7. Where A. is the owner of two promissory notes, due 
at different times, and of a mortgage on real estate 
securing them, and transfers one of the notes to B., 
entering, at the time, into a written contract that he, 
in a specified time, would transfer to B. and his 
assigns, the mortgage to secure the note, and B. trans- 
fers the note and agreement, the note still being not 
due, to C., and A. afterwards refuses to transfer to C. 
the mortgage, except upon conditions, which C. is 
not bound to accept: Held, that though A. still had 
the legal title to the mortgage, he held it for C.’s use, 
and, if by the use of that mortgage, he collects, out 
of the property mortgaged, money sufficient to dis- 
charge C.’s note, C. may recover the same from A. 


Roberts vs. Mansfield........ snhincinneninsteiebates ‘ 
VARIANCE. See Criminal Law, 7. 
WAIVER. 


1. If the complainant, in a bill of equity, intends to 
waive the answer of the defendant under oath, he 
must state so distinctly. The statement that he is 
able to prove the allegations in his bill, without the 
answer of the defendant, is not a compliance with the 
Code. Woodward vs. Gates...... i shaban lig 


2, If complainant waives an answer under oath, the 

answer filed is not evidence. It may be used, how- 
ever, as an admission of record, and complainant is 
not bound to prove any fact admitted, But when so 
used, the admission must be taken, together with any 
qualifications or explanations accompanying it. I bid. 


3. The plaintiff in this case waives the tort committed 
by the defendants in forcibly taking the cotton from 
his gin house, by the form of action brought, and can 
only proceed for the price of the cotton. Blalock et 
Gh, 08, PRA BG access. csceusvesatienven: <cestusaneeneses 


WASTE. 


1. In an action for waste, a witness should state facts, 
and while he may give his opinion, accompanied by 
the facts upon which it is predicated, as to the num- 
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ber of acres from which the timber has been cut, the 
value of the land before and after it was cut, the 
whole number of acres in the tract, the proportions of 
timbered land, and the like; it is error in the Court 
to permit him to give in evidence his opinion that 
the estate of the remainder-man has been dam- 
aged a certain amount by the defendant. It is the 
province of the jury to draw, from the facts stated, 
their own conclusion as to the amount of damage, if 
any, sustained by the plaintiff. Woodward vs. Gates. 


2. The Statute of Gloucester, as to the forfeiture, was 


not of force in Georgia prior to the adoption of the 
Code, and it was error in the Court to instruct the 
jury that they might find a forfeiture of the life-estate 
upon evidence of acts, most, if not all, of which were 
done prior to that date. The evidence upon which 
the forfeiture was claimed should have been confined 
to acts of waste since Ist January, 1863. Ibid. 


3. The stringent rules of the English law relative to 


waste, were not applicable to our condition and were 
not embraced in our adopting statute. It is not 
always waste in this State for a tenant-for-life to cut 
growing timber, or clear land. Regard must be had 
to the condition of the premises; and the proper 
question for the jury to decide, under the instruction 
of the Court, will be, did good husbandry require the 
felling of the trees, and were the acts such as a judi- 
cious, prudent owner of the inheritance would have 
committed? bid. 


WESTERN AND ATLANTIC RAILROAD. 


The Western and Atlantic Railroad is. the property of 


the State, and its incomes are part of the revenue of 
the State. A debt due the road is a debt due the 
public, and is to be paid before “any other debt, lien 
or claim whatsoever,” except funeral expenses, etc., 


as specified by the Code. Z'he State vs. Dickson...... 


WIDOW. 


1. Two parties rented a store-house for one year, from 
24th November, 1867, the rent to be paid quarterly, 
and soon after dissolved the partnership, and one of 
them continued the business on his own account for a 
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time and died. His administrator obtained an order 
from the Court of Ordinary, authorizing him to con- 
tinue the business for the balance of the year, for the 
benefit of the estate. The widow applied for the year’s 
support, allowed by law for herself and children, and 
the appraisers allowed her $2,700, which was made 
the judgment of the Court of Ordinary, and which 
left the estate insolvent. The other partner was also 
insolvent. The landlord filed a bill, praying an in- 
junction against the administrator, to restrain him 
from turning over the estate to the widow, or other- 
wise disposing of the same till his note was paid: 
Held, that the dissolution of the firm did not affect 
the rights of the landlord, as a tenant can not, under 
our statute, transfer his lease without the consent of 
the landlord; and the lease, so far as the landlord’s 
rights were concerned, remained partnership property, 
and forms no part of the estate of the deceased partner 
till the rent is paid, and that the landlord is entitled 
to his rent out of the proceeds of the business done in 
the house, or the stock in trade, for the time the ad- 
ministrator used the premises, before the estate is 
turned over to the widow of the deceased. Boone vs. 
Bievltnn, BOM icin siisisieencisiscanneiishlencipeieda 121 


2, Although, under the Code, executors de son tort can 
not get credit for any debt they may have paid; yet, 
if, in good faith, they have furnished the widow her 
year’s support, according to her circumstances in life, 
and this has exhausted the effects they have used, 
they are not liable, except for the excess. The claim 
of the widow is not a debt, but a special provision 
allowed by law, in preference to any liens or debts 
held by creditors. Barron vs. Burney et dl........00008 264 


3. Where a suit is brought by a widow, for the homi- 
cide of her husband, under the 2920th section of 
Irwin’s Code, and there is no fault proven on the 
part of the deceased, the rule to be adopted for esti- 
mating the damages, is: The pecuniary damages to 
the wife from the homicide, to be ascertained by in- 
quiring what would be a reasonable support, accord- 
ing to the circumstances in life of the husband, as 
they existed at his death, and as they may be reason- 
ably expected to exist in view of his character, habits, 
occupation, and prospects in life, and when the annual 
money value of that support has been found, to give, 
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as damages, its present worth, according to the ex- 
pectation of the life of the deceased, as ascertained by 
the mortuary tables of well established reputation. 


M. & W. R. R. Co. vs. Johnson..... Taleb adealeasemiGn 
WILL. 


1. By the laws of South Carolina, as they existed in 
1835, a will practically emancipating slaves was in- 
valid, so far as such object was concerned ; but other 
bequests, in the same will, were not affected thereby. 
Caruthers and Wife vs. Corbin, Ex’r, et. Al....ecceeseee 


2. Our laws will not enforce the provisions of a will 
made in another State, which are directly contrary to 
the declared policy of this State; but the judgment 
of a competent tribunal as to such will, where the will 
was executed, will be respected by the Courts of this 
State. Ibid. 


3. John Waters died testate, leaving three daughters. 
By the eleventh item of his will he directed that the 
residue of his estate, after the payment of debts, and 
for certain improvements, be invested in bank stock, 
and that his executors hold it in trust for the equal 
use and benefit of his daughters aforesaid, during 
their respective lives, and after their death, then in 
trust for the use of the children of his said daughters, 
and if either of his said daughters died without issue, 
her share to go to her sisters, and if either died leay- 
ing issue, her share to go to her issue. One of the 
daughters died without issue. Another died leaving 
one child, the wife of plaintiff in error; the third is 
still in life: Held, that the three daughters were 
tenants-in-common under this item of the will, and 
that the two survivors took the share of the sister who 
died without issue, equally, in fee simple, and upon the 
death of the second sister, her daughter took her share 
in like manner, and became a tenant-in-common with 
the surviving daughter of the testator. Dunn et al., 
EF cn nitcacernsenabisnensi headend gavaecndieadcenpedis 


4, By the third item of the will of A. V., he gave to 
his wife, during her widowhood, certain negroes and 
other personal property, and about five hundred and 
twenty acres of land, known as his “ Home place.” 
In case of her marriage, the negroes were to be divided 
into three lots, she to take one and his two youngest 
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sons each one share, and his said two youngest sons 
to take the balance of the property in said third item, 
including the “ Home place,” which was to be held 
by their guardians till they were of age. Testator 
afterwards sold the “‘ Home place” to K. for $10,000, 
and took notes, and gave bond for titles. After this 
sale, he added a codicil to his will, in which he ex- 
pressed his purpose to give direction to a “ certain 
fund that he shall have,” and recited the fact of the 
sale of the “ Home place” for $10,000, and directed 
that “said sum of money” be invested by his execut- 
ors in a plantation for the use of his wife during her 
widowhood, and if she should marry again, said 
plantation to go to his two youngest sons as set forth 
in the third and fourth items of his will. He after- 
wards collected $2,500 of the purchase-money, which 
he used, and soon after died. The balance of the 
purchase-money has never been paid, the title to the 
. “ Home place” remains in the estate, and K, the pur- 
chaser, is insolvent: Held, that there was an ademp- 
tion of the specific legacy to the extent of the $2,500 
collected and used by the testator before his death, 
and as there is nothing for the codicil to act upon till 
the purchase-money due at his death (which is the 
“certain fund” that was the object of it), is collected, 
the codicil, made under a mistake, did not revoke the 
will, as to the “ Home place;” and that the widow 
and two youngest sons take it, under the third item 
of the will. But should the purchaser, at a future 
time, pay the balance of the purchase money and in- 
terest, and compel a conveyance of the land, the 
codicil will then attach to the fund, when so paid in, 
and it will be the duty of the executors to invest it 
in a plantation for the widow and children as directed 
in said codicil. Whitlock et al., Ex’r., vs. Vaun....... 562 


5. When a testator, who died in 1853, by will, directed 
that his executors cause to be removed to a free State, 
and there emancipated, his negro boy John, and that 
the executors pay the expenses of his removal and for 
his reasonable support and schooling, until he is put : 
to a trade, and when, if he do, he reaches the age of 
twenty-one years, they invest and secure for his bene- 
fit, as they may deem best, the sum of three thousand 
dollars to be paid out of the estate: Held, that such 
devise constituted a legal trust, which neither contra- 





WITNESS. 


. A. and B. made and delivered to C. their joint and 
several promissory note, due twelve months after 
date. C. afterwards, for a valuable consideration, 
agreed with A., without the consent of B., to extend 
the time of payment twelve months longer. C. en- 
dorsed and delivered the note to D. after it was due, 
with notice of the extension of the time of payment. 
D., after said time expired, sued A. and B., as 
makers, and C., as endorser, and obtained judgment. 
B., who was then absent in the military service, re- 
turned, after the rendition of judgment, and entered 
an appeal within the time allowed by the Ordinance 
of the Convention of 1865, and set up the defence 
that he was only a surety for A., and had no interest 
in the consideration of the note. A., who had entered 
no appeal, died before the trial, and was not a party 
to the “issue on trial :” eld, that on the trial of the 
issue between D. as plaintiff, and B. as defendant, B. 
was a competent witness under our statute, to prove 
that he was only a surety to the note. Ina suit by 
A.’s representative, after payment out of A.’s estate, 
against B. for contribution, A. and B., who were 
parties on the same side of the original contract, 
would be opposing parties to the issue on trial, and 
B. would be an incompetent witness. Perry vs. 


Hodnet 


. A witness for the State, in a criminal case, who, in 
obedience to a subpena served upon him while tem- 
porarily in this State, actually comes from his home, 
in a distant State, where he resided when the sub- 
pena was served upon him, and testifies in the cause, 
is entitled to mileage from the county treasury, for 
the whole distance travelled in coming from and re- i 
turning to his home. Dutcher vs. J. J. Fulton Co.... 214 





WITNESSES—HOW EXAMINED. BR. 60. 
YEAR’S SUPPORT. See Landlord and Tenant. 














